Fundamentals of Federal Disability Law
Julie F. Mead"

Introduction

Today’s principals must have a working knowledge of a number of top-
ics. Without question, a firm grasp of federal disability law should number
among those competencies. Knowledge of federal disability law bears strong
connections to the principal’s focus on providing instructional leadership for
a diverse teaching staff and an even more diverse student body, while at the
same time championing equity in all workings of the school.! The precepts of
Section 504 of the Rehabilitation Act of 1973,2 the Individuals with Disabilities
Education Act? and the Americans with Disabilities Act* affect classroom
instruction, student discipline, hiring and supervision of staff, and relation-
ships with parents. All three acts are premised on the notion that in order
for individuals with disabilities to enjoy equal educational or employment
opportunities, sometimes difference of treatment must be applied, For exam-
ple, equity requires that some deaf children be furnished with a sign language
interpreter in order to access the learning of the classroom. Likewise, equity
may necessitate that a worker who uses a wheelchair for mobility be allowed
to rearrange his office space in order to allow for better accessibility to the
files and equipment necessary to do his job. Understanding the boundaries
formed by these three federal disability statutes empowers the principal both
by specifying what is required and by elucidating the degrees of freedom
available for creative use of building and district resources. This chapter is
designed to explore the major tenets of these important laws and to serve as
an introduction to the more detailed chapters that follow.

Section 504 of the Rehabilitation
Act of 1973

Of the three laws under focus here, Section 504 of the Rehabilitation Act
of 1973 (Section 504) is the oldest and, in some ways, the simplest. As a civil
rights statute, its purpose is straightforward: it bars discrimination on the
basis of disability by any recipient of federal funds.® As such, it applies to all
public schools in the United States and any private schools that also receive
federal monies. Accordingly, schools and school districts must ensure that all
the programs offered are accessible to persons with disabilities. As an anti-
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discrimination statute, its coverage extends from birth to death. Therefore, it
has implications for students, employees, parents, and members of the general
public who wish to access the benefits created by a school.

Principals are probably most familiar with Section 504’s application to
students. Those students who have a “physical or mental impairment which
substantially limits one or more of such person’s major life activities™ must
receive an education comparable to that of their nondisabled peers.” Major life
activities include, among others, walking, talking, hearing, seeing, breathing,
and learning.® The disability may be permanent (e.g., a visual impairment,
cerebral palsy, or attention deficit disorder) or temporary.® In the case of tem-
porary disabilities, the issue is whether the disability substantially affects the
person for a sufficient period of time. As the Office for Civil Rights {OCR)
explained: “[t]he issue of whether a temporary impairment is substantia!
enough to be a disability must be resolved on a case-by-case basis, taking into
consideration both the duration (or expected duration) of the impairment and
the extent to which it actually limits a major life activity of the affecied indi-
vidual ”* It should be noted, however, that Congress amended the definition of
“disability” in 2008, clarifying that “transitory” disabilities with an actual or
expected duration of less than six months are excluded from the definition of a
person with a disability." In addition, care must be taken so that personnel do
not discriminate against a person based on a perceived disability where one
does not exist,”” because Section 504 also prohibits discrimination against a
person who “has a history” of a disability' or “is regarded as having” a dis-
ability." Even though persons in these categories do not have a disability that
impairs function, the law’s protections recognize that discrimination is no less
abhorrent simply because the person or persons discriminating jumped to an
erroncous conclusion. Whether or not the disability actually exists, Section
504 protects individuals from discriminatory treatment based on the status
characteristic of disability.

Ongee a child with a disability is identified, Section 504 requires that he
or she receives meaningful access to the educational program provided by
a school. Providing an education comparable to that of nondisabled peers
means that school personnel may be required to make reasonable accom-
modations in order that the student’s disability does not serve as a barrier to
how the child can access information ot demonstrate learning.'* Reasonable
accommeodations may be physical (e.g., Braille, preferential seating, a note-
taker, assistance with carrying supplies) or instructional (e.g.. a sign language
interpreter, extended time on a test, vocabulary assistance) and may include
special education and related services!s Accommodations are determined
by staff members in consultation with the parents'” and are outfined on an
accommodation plan. Although technically the regulations do not require it,'s
most schools prudently use written accommodation plans.!®

Ensuring nondiscriminatory access to children with disabilities also
requires attention to issues of harassment and bullying.* As such, schools
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must investigate any complaint of disability harassment in a timely fashion
and then take appropriate action. As OCR explained in 2014 gnidance:

If a school’s investigation reveals that bullying based on dis-
ability created a hostile environment—i.e., the conduct was
sufficiently serious to interfere with or limit a student’s ability
to participate in or benefit from the services, activities, or op-
portunities offered by a school—the school must take prompt
and effective steps reasonably calculated fo end the bullying,
eliminate the hostile environment, prevent it from securring,
and, as appropriate, remedy its effects. Therefore, OCR would
find a disability-based harassment violation under Section 504
and Title If [of the ADA]J when: (1) a student is bullied based
on a disability; (2) the bullying is sufficiently serious to cre-
ate a hostile environment; (3) school officials know or should
know about the bullying; and (4) the school does not respond
appropriately.”

Section 504 also has implications for hiring and working with staff. Again,
the Act protects those individuals who have mental or physical impairments
that substantially limit them, or have a history of such impairments, or are
regarded as having such.” Just as students must be reasenably accommodated
in order to access edncational opportunities, employees’ disabilities must be
reasonably accommodated in order to access employment opportunities.®
Reasonableness has its bounds, however, and employers are not required
to substantially alter the qualifications or essential requirements of a job in
order to accommodate a worker’s disability.* In addition, the employer is not
expected to bear undue administrative or financial burdens when considering
accommodations.® ‘

Parents with disabilities also enjoy protection under Section 504. Schoels
must ensure that parents with disabilities, fhrough reasonable accommodations
when necessary, have access to parent-teacher conferences and any meetings
concerning the child’s progress and behavior in school.* For example, a teacher
planning to meet with a parent who utilizes a wheelchair for meobility would
have to be sure the meeting place was accessible to the parent.

Chapter 2 of this section provides a detailed discussion of Section 504
and the obligations it places on schools.

Americans with Disabilities Act

Using its Constitutional power to regulate interstate commerce,” Con-
gress enacted the Americans with Disabilities Act (ADA) in 1990. The ADA
extends the nondiscrimination protections of Section 504 beyond recipients
of federal financial support to private employers and commercial establish-
ments.” The law is divided into five titles, as follows:

»  Title | —prohibits employment discrimination.™
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*  Title IT - applies to all subdivisions of state and local government,
regardless of whether they receive federal financial assistance.”
Students in public schools are protected under this title ™

*  Title Il prohibits discrimination by businesses that serve the public
{c.g., stores, restaurants, hotels and motels, etc.).” Title 11I’s provi-
sions also apply to non-sectarian private schools, although privaie
schools are not held to the same programmatic accessibility standards
as are public schools. Private schools need only accommodate those
children with disabilities that can be served with minor adjustments
to the academic program.*

*  Title IV —applies to telecommunications services such as telephone
and television companies.®

*  Title V —contains several miscellaneous but important provisions,
including a statement that the ADA should not be read to require
lesser standards than those of Section 304:% that a state’s iImmunity
from suit under the Eleventh Amendment is abrogated by the ADA:¥7
that ADA’s provisions apply to Congress and all agencies of the leg-
islative branch;™ that the term “individual with a disability” does not
include active drug users™ or transvestites:* and that homosexuality
and bisexuality are not “impairments” under the ADA, and that vari-
ous other “conditions™ are not included under the term “disability.”*

Congress amended the ADA in 2008% in order to correct what legisia-
tors considered inappropriate interpretations of the act by the U.S. Supreme
Court.” The revisions clarify the definition of “major life activities™ and
direct that “[aln impairment that substantially limits one major life activity
need not limit other major life activities in order to be considered a dis-
ability.™* Moreover, the consideration of whether a disability substantially
limits a person “shail be made without regard to the ameliorative effects of
mitigating measures.”® Finally, the revisions direct that reviewing courts
should constrae the definition of a disability “in favor of broad coverage of
Individuals under this Act™¥

Even with these clarifications, Title II of the ADA largely mirrors the
requirements of Section 504 with respect to the protections for students in
the public schoo! classroom and, accordingly, the requirernents of both acts
are often jointly referred to as “Section 504/ADA.™ For public schools, then,
additional ADA requirements offen relate to construction and renovation
requirements associated with physical accessibility.

Individuals with Disabilities Education Act

The Individuals with Disabilities Education Act (IDEA) is without doubt
the most prescriptive of the three acts with regard to the educational experi-
ence of children with disabilities. First enacted in 1975 under the title, the
Education for All Handicapped Children’s Act (EAHCA),® Congress renamed
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the statute the Individuals with Disabilities Education Act (IDEA) in 1990,
at the same time it enacted the ADA. Unlike Section 504 and the ADA, the
IDEA is a funding statute, rather than a civil rights statute.” It provides funds
to assist states to meet the needs of students whose disabilities “adversely
affect a child’s educational performance™ such that special education and
related services are needed.™ This piece of child welfare Jegisiation serves as
a complement to Section 504. You might say that Section 504 is the “stick”
{punishing those who vielate it by termination of federal funds), while the
IDEA is the “carrot” (providing financial incentives for the appropriate
delivery of special education™ and related services™).

Therefore, a student with disabilities who is protected against discrimi-
nation under Section 504/ADA may not meet the more narrow definitions of
disability to be able to qualify for services under the IDEA. To be eligible under
IDEA, the student’s profile of needs and abilities must match the definition
of one or more disability categories specified by the IDEA.* These disability
categories are “mental retardation, hearing impairments (including deafness),
speech or language impairments, visual impairments (including blindness),
serious emotional disturbance . . ., orthopedic impairments, autism, traumatic
brain injury, other health impairments, and specific learning disabilities.”*
Thus, those served under the IDEA are a subset of those protected under Sec-
tion 504/ADA.. For example, a child with a life-threatening food allergy would
be protected from discrimination under Section 504 and the ADA, but may
not qualify as a “child with a disability” under the IDEA. In addition, a child
could have an impairment (e.g., a visual impairment or health-related issue)
that is not severe enough to “adversely affect[] ...educational performance” as
required by the regulations to qualify for services under the IDEA.¥ However,
that child may still be entitled to accommodations under Section 504/ADA in
order to receive an education comparable to students who are not disabled.

The IDEA is an extremely detailed law that requires school districts
to document and justify the services provided to eligible children with dis-
abilities. The IDEA creates a federal statutory right, or an entitlement, for
each student with a disability. That entitlement is known as the right to a free
appropriate public education (FAPE), which consists of special education and
related services designed to address the unigue needs of the individual child.*
The law creates an affirmative obligation on the part of the state and its local
schoo! districts to identify and serve all eligible students with disabilities
within their geographic boundaries.™ This obligation to identify, locate, and
serve children with disabilities also extends to those children whose parents
have chosen to enrofl them in private schools.*®® Students may be referred for
evaluation by any school personnel or by parents.-Once referred, the scheol
district must review the child’s records and design a series of assessments in
order to determine whether the suspicions of a disability are founded.® Parents
must be provided notice of their rights under the law, and must consent in writ-
ing to an evaluation before any testing may commence.® Once the evaluation
is complete, the school personnel meet with the parents as an “IEP team™ to




B6  Section B-Chapter 1 — The Principal’s Legal Handbook

determine eligibility together.® As mentioned before, the mere presence of
a disability does not qualify a child for services under the IDEA. % Rather,
eligibility is dependent on whether the disability adversely affects educational
performance such that special education is needed, the degree to which may
be further specified in the state’s plan of service.® Chapter 3 of this section
describes the particulars of the IDEA evaluation and eligibility process.

Once eligibility is determined, the TEP team, which includes the parents,
collaborates to produce an individualized education program (IEP).* The
IED is a document that delineates measurable annual goals for the child and

 specifies the kind and nature of services to be provided to or on behalf of the
child.*" As such, the IEP is the document by which FAPE is defined for an
individual child---an individualized equity plan, if you will. Note that FAPE
dees not have a unitary definition under the law:® that is, what constitutes
FAPE for one child may not provide FAPE for another. A child’s unique
needs dictate the goals, objectives, and services defined by the IEP. This
fact reveals a foundational characteristic of the IDEA., All decisions must be
based on individualized determinations of need, as opposed to considerations
of group instruction or programmatic design. You might say the “I" looms
farge in the IDEA.

In 1982, the Supreme Court provided further explanation of FAPE and
what it requires, with particular focus on the meaning of the word “appropri-
ate.” The Court explained that FAPE does not require that a child’s potential
be maximized, but rather that the IEP be “reascnably calculated to enable
the child to receive educational benefits.™® FAPE is a “basic floor of oppor-
tunity,”” a minimum level of service below which a district may not go.™
Recently, the Supreme Court clarified the standard for FAPE, declaring that
*[t}o meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate in
light of the child’s circumstances.”

Once the IEP team determines the child’s IEP goals and objectives,
the team must determine the issue of placement.” The IDEA requires that
children with disabilities be educated in the least restrictive environment
(LRE), another central principle of the IDEA. LRE requires that children be
educated with their nondisabled peers to the “maximum extent appropriate ™™
The LRE principle was codified in the original EAHCA, and amendments
made to the IDEA in 1997 and 2004 strengthened this principle by creating
a strong presumption in favor of educating children with disabilities in tradi-
tional classroom settings.™ The IEP team must first consider how the child’s
needs can be met in the regular class environment. This consideration must
include a discussion of the curricular adaptations and supports, supplemental
aids, and services that may make it possible to deliver the child’s IEP in the
general classroom.” However, even given that strong presumption of regular
class placement with support, the LRE for some students may require place-
ment in other than the regular classroom for part or all of the school day.” It is
incumbent upon school personnel to show why, given the “nature and severity
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of the [child’s] disability,”™ and even with the addition of supplementary aids
and services, as well as curricular adaptations and supportive services, FAPE
cannot be achieved in the regular class setting for part or all of the child’s
school day. To that end, the law requires that school districts make available a
“continuum of alternative placements” (e.g., resource rooms, special classes,
special schools),” but that these other placements only be used when equity
demands such a difference.

If a child’s poor performance in the regular class motivates the 1EP team
to reexamine the appropriateness of a placement, it is helpful to note that the :
provisions of the IDEA essentially offer fwo explanations for such a problem: t
either the child is inadequately supported in the traditional classroom, or the ‘
child is inappropriately placed in that setting. The law Tequires that the IEP
team carefully examine the first question before considering the second.

It is also important for all staffto comprehend that LRE is related to, but
is not synonymous with, “inclusion.” Inclusion is an educational philosophy
defined as “providing all students within the mainstream appropriate educa- :
tional programs which are challenging and yet geared to their capabilities and ' i
needs as well as any support and assistance they and/or their teachers may '
need to be successful in the mainstream.”* Some even argue that all students
with disabilities should be included at all times, regardless of the pature and
severity of their disabilities. This stance, often referred to as “full inclision,”
is inconsistent with the IDEA. The IDEA does not require that students with
disabilities be included as much as possible—it requires that students with
disabilities be included as much as appropriate.’’ The IDEA is predicated on
the principle that sometimes appropriatencss (that is, equity) requires some-
thing other than what is traditional to meet the unique needs of an individual ;
child. However, it is certainly true that for most students with disabilities, )
an individualized examination of the needs of the child and the appropriate ;
settings to address those needs will result in an “included” placement for all
or part of the school day. Chapter 4 of this section addresses provisions in
the law regarding IEPs, least restrictive environment, and placement. Chapter
5 discusses the requirement to provide “related services” under the IDEA.

Chapter 6 details requirements for transition services, which are those services
that will enable a child to transition from school fo work or college.

The final core component of the IDEA is procedural protections.™ In order
to protect the child’s entitlement and to ensure that all decision making occurs
in the proper context, the IDEA mandates detailed procedural reguirements
and safeguards. If parents believe that the school is not providing at least an
appropriate education for their child, they can challenge the district througha
“due process” hearing** This hearing is presided over by an impartial hearing
officer supplied by the state. The hearing officer makes findings of fact, and
then applics the law to the facts of the situation.® Parents may challenge any
decision relative to the process (e.g., evaluation, eligibility, appropriateness,
placement). Likewise, if the district believes that parents are obstructing the
school’s ability to meet its obligation of FAPE for the child by refusing to
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consent to an evaluation, the district may request a due process hearing to
settle the dispute.® Hearing decisions may be appealed in state or federal
court.® Provisions also require school districts to make available mediation
as a mechanism for resolving any dispute with parents and avoiding the more
adversarial hearing process.®” Chapter 8 of this section describes parental
rights and the dispute resolution process in detail.

Another major addition to the law in 1997, and revised in 2004, includes
the creation of provisions detailing procedural safeguards for children with
disabilities facing disciplinary sanctions.® These provisions essentially codify
earlier case law and require disciplinarians to ensure that children with dis-
abilities are treated equitably by the process.* The particulars of the discipline
provisions are detatled in Chapter 7. s

Finally, case law has established that parents who prevail at the hearing
or in court may be entitled to remedies under the court’s broad authority to
fashion “such relief as the court determines is appropriate.” These remedies
include recovery of attorney fees;” reimbursement of costs, including tuition
costs borne by the parent; ** and compensatory education.®

Recommendations for Practice

This chapter has provided an overview of federal disability law as it
applies to public schools today. Subsequent chapters in this section will further
claborate on these themes. They include the following:

+  Chapter 2: Discrimination under Section 504 of the Rehabilitation
Act and Americans with Disabilities Act

+  Chapter 3: Qualifying for Special Education Services under IDEA

*  Chapter 4: IEPs, Least Restrictive Environment, and Placement

*  Chapter 5: Related Services under the IDEA

+  Chapter 6: Secondary School Transition Planning

= Chapter 7: Disciplining Students with Disabilities

*  Chapter 8: Parental Rights, Procedural Safegnards, and Due Process

Considering the issues related to this topic, the savvy principal would do
well to consider the following recommendations for practice:

L. Develop a full understanding of federal disability law and its
application to schools.

2. Develop a firm grasp of state laws and regulations that complement
these federal laws. Particular attention should be paid to provisions
that heighten the standards or requirements set by federal law.

3. Fully examine local policies and procedures that have been created
to fulfill the obligations created by these laws. °



Fundamentals of Federal Disability Law B9

4. Periodically review local policies to be certain they are current and
accurately reflect the federal and state laws upon which they are
founded.

5. Determine who can serve as a network of support within the school,
the district, and the community to help all staff understand these
laws and to help keep abreast of changes in the law.

6. Provide staff development opportunities so that all staff members
understand their respensibilities under the law.

7. Cultivate relationships with disability advocacy groups in the arca,
particularly parent groups. Doing so allows the district to establish
the kind of cooperative relationships envisioned between parenis
and school personnel in the IDEA.

8. Find 2 mechanism for remaining current with the developments in
this rapidly evolving area of school law. Numerous organizational and
commercial newsletters, including updates through email or social
media, serve this function. In addition, school districts may utilize a
law firm that provides such updates on either a regular or as-needed
basis. Be sure to be on the “routing list” for any such publications
received by the district.
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doilars on those children in private schools and makes no requirements for the expenditure
of state or local funds, 20 U.S.C. § 112 (@){10NANDIH2012): 34 C.ER. § 300.133{(¢) (2016).
Of course, states may impose additional requivernents throngh state statutes,

20 U.S.C. § 1414 (0(2) (2012).

20U5.C. § 1474 {@(IND) (2012).

1EP refers to the [ndividualized Education Program, 20 U.S.C. § 1401(14) (2012). Chapter 3
details the required composition of TEP teams and the processes used in determ ining eligibil-
ity of a child under the IDEA. Chapter 4 details the required elements of an [EP and factors
related to its implementation.

Although mere presence of a disability does qualify a child for protection from discrintirio-
tion and an education comparable to that of non-disabled peers under Section 304/ADA. See
Discussion of Section 504, suprae, and Chapter 2.

= 34 CER. § 300.100 (2016).

20 U.S.C. § 1414(d) (2012).

The [EP should also specify any curricular adaptations, supports, suppiementary aids, and
services. 20 U.S.C. § 1414 (d)(DANIRKIV) (2012); 34 C.ER, § 300.320(a)(3) (2016).

Soard of Educ. of Hendrick Hudsor Cent. Sch. Dist. v. Rowley, 458 U.5. 176, 202 (1982)
(declining to establish a single test to determine whether FAPE has been provided),

Jd ai207. However, state law may place requirements for a higher level of service on its
LEAs.

Id. at 20L.

i Id, at 200 (citations emitted).

Endrew F. v. Douglas Cty. Sch. Dist., 137 $.CL 988 (2017}
20 U.5.C. § 14i4(e) (2012); 34 CFR. § 300.327 {2016).
20 US.C. § HI2@{3)(2012),

B
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™ 8. Rer. No. 105-17, (1997), aveilable at 1997 WL 244967 see also Julie F. Mead, Expressions
aof Congressional Intent: Examining the 1997 Amendments to the IDEA, 127 West Ebuc. L,
Rer, 511(1998).

20 US.C. § 14N EAN(V) (2012); 34 C.ER. § 320{2){5) (2016),

7 See, e.g, Baquerizo v. Garden Grove Unified Sch. Dist,, 826 F.3d 1179 (9th Cir. 2016), TM.

v. Cornwal} Cent. Sch. Dist., 752 F.3d 145 (2nd Cir. 2014); Houston Indep. Sch. Dist. v. VP

ex rel, Juan P.. 582 F.3d 376 (5th Cir. 2009},

20 U.8.C. § 1412(a)(5) (2012).

34 CFR. §300.155 (2016).

WILLIAM STAINBACK, SUPPORT NETWORKS FOR [NCLUSIVE SCHOQUING: [NTERDEPENDENT INTEGRATED

EnucaTion, 3 {1990).

20 U.S.C. § 1412(ai5) {2012).

¥ 20 U.S.C. § 15 etseq. (2012),

20U.8.C. § 1415(f) {2012).

20 U.S.C. § 1415(k) (2012).

> 20 US.C § M@ H{DYEn) 2012).

20 U.S.C. § [413(i)(2) (2012).

P20 U.S.C§ 1415(e) (2012),

20U.8.C. § 14550k} 2012).

" See also Mead. supra note 74, at 524 (*Essentially these provisions, like the judicial interpreta-

tions from whick they stem, dexnonstrate that when schoo! officials consider the discipline of

students with disabilities they must ask three critical questions Lo ensure fhat the disciplinary

sanction dogs not result in discrimination on the basis of disability and to ensure equity:

{1} Is the behavior @ manifestation of the disability? (2) Does the disciplinary consequence

result in a change of placement thereby Invoking the procedures of IDEA? and (3) Was the

child receiving an appropriate programming [sic] at the time the misbehavior accurred?™).

20 U.8.C. § HES(HNC) (2012).

20 U.S.C. § 1415(1)(3) (2012).

** School Comm. of Town of Burlingten v, Dep’t of Educ. of Mass., 471 U.S8. 359 (1985); Fior-
ence Cty. Sch. Dist. Four v. Carter, 310 U S. 7 (1993).

® See.e.g, B.D. v. District of Columbia. 817 F3d 792 {D.C. Cir. 2016); Doe v. East Lyme Bd.
of Educ., 790 F.3d'440 (2nd Cir. 2015); Ferren C. v. Sch. Dist. of Phila., 612 F.3d 712 (3d Cir.
2010). For a general discussion of remedies wnder the IDEA, see DixiE Svow HUEFNER AND
Cywrera M. Herr, Navicating SpEciar Epucation LAW axp PoLicy, 61-274 (2012).
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National Council on Disability

An independent federal agency making recommendations to the President and Congress

to enhance the quality of life for all Americans with disabilities and their families.

Letter of Transmittal

February 7 2018

President Donald J. Trump

The White House

1600 Pennsylvania Avenuz NW
Washington, DC 20500

Dear Mr. President:

On behalf of the National Council on Disability (NCD), | am pleased to submit this report titled
Broken Promises: The Underfunding of IDEA. This report is part of a five-report series on the
Individuals with Disabilities Education Act (IDEA) that examines the past-to-current funding levels
for all parts of the IDEA, analyzes the impact that the lack of full-funding has had on states in
mesting their obligations to provide a free and appropriats public education to students with
disabilities, and provides recommendations regarding future funding.

As you know, the right of students with disabilities to receive a free and appropriate public
education in the least restrictive environment is solidly rooted in the guarantee of equal
protection under the law granted to all citizens under the Constitution, Over the past 42 years,
the Federal Government has recognized and supported this right through providing billions of
dollars in special education funding to assist the states in meeting their responsikilities in this
area. NCD has repeatedly called on Congress to fuily fund IDEA. The Federal Government's
failure to meet its promised funding obligation has stressed many state and local budgets to
the peoint where many districts routinely struggle to meet student needs. in 1975, Congress
promised to cover 40 percent of the average cost to educate a child with disabilities. Congress
later amended the law to say that the Federal Government would pay a “maximum” of

40 percent of perpupil costs. Today, the Federal Government pays less than half of what it
originally promised in 1975,

Students with disabilities are particutarly vulnerable to the adverse effects of funding issues,
which can include delays in evaluations or rejection of requests for independent educational
evaluations, inappropriate changes in placement and/or services, and failures to properly
impilement individualized education programs (IEPs}. This report analyzes and summarizes
several of the types of funding mechanisms proposed by Congress via bills in the last sevaral
congresses, as well as funding history, state funding formulas and budget tables, and district
funding.

1331 F Street, NW = Suite 850 ® Washington, DC 20004
202-272-2004 Voice ® 202-272-207ATTY = 202-272-2022 Fax ® www.ned.gov



NCD stands ready 1o assist the Administration in ensuring the right to a free and appropriate public
aducation for students with disabilities as set forth in IDEA.

Respactfully,

/. {7/—} -

Lz"(/ W %}””’
Clyde E. Terry
Chairparson

(The same letter of transmittal was sant to the President Pro Tempore of the U.8. Senate and the Speaker of the
U.S. House of Repressntatives.}
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Executive Summary

8 n 1975, when Congress passed the first

| iteration of the Individuals with Disabilities

i Education Act {IDEA) mandating that all children
with disabilities be provided a free appropriate

public education in the least restrictive
environment {LRE), it also promised states the
Federal Government would provide 40 percent
of the average per pupil expenditure to help
offset the cost of educating eligible students,

In the nearly 43 years since the law's passage,
Congress has never lived up to that funding
promise. The failure to provide adequate federal
funding has left states and districts burdened to
find the fiscal rescurces required to meet their
iDEA obligations.

To better understand how the persistent
underfunding of IDEA impacts students with
disabilities, the Nationai Council on Disability
(NCD) undertook research for this report. Using
a mixed methods study, key questions were
used 16 examine the history of the IDEA funding,
identifiable impacts in districts and schools
resulting from a lack of full funding, and the effect
a lack of funding has had on servicas to students.

in this report, NCD found that the lack of
federal support places considerabie pressure
on state and focal budgets, resulting in a range
of actions including one state placing an illegal

cap on [DEA identification, districts and schools
limiting hiring of personnei and providers,
districts and schools restricting sarvice hours,
and districts and schools reducing or eliminating
other general programs, There is unanimeus
support to increase annual federal IDEA funds
and agreement that increases would allow
districts to improve outcomes and use freed-up
local funds to support al! students. Finally, no
large-scale national study has been conducted
since the early 2000s, which limits researchers
and policymakers’ ability to understand the true
costs of special education, and maintenance
of effert (MOE) reguirements can serve as a
disincentive to districts piloting innovative or
expanded services.

To address these findings, we recommend
the following to Congress, the Department of
Education, and state policymakers:

¥ |ncrease funding to the maxirmum
authorized amount

®  Provide flexibility in IDEAs MOE
requirements that also protect student civil
rights

» Establish a funding threshoid beyond which
increases will be tied to improved results for
students with disabilities

Broken Promises: The Underfunding of IDEA
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Introduction

*he National Council on Disability (NCD) has
long advocated for Congress te provide

federal funds for special education as
authorized in the Individuals with Disabilities
Education Act (IDEA)., Most recently, in its
statement on the 40th anniversary of IDEA,
NCD pointed out that “{iin

against cnildren with disabilities in their public
schools. Any new funding must be linked
te state/local schbo! districts' compliance
with and enforcement of IDEA statutory
reguirements. Anything else will continue to
fuel noncompliance.?

IDEASs substantive right

1975, Congress promised
to cover 40 percent

of the average cost to
educate a child with
disabiiities, but decades
later, broken promises and
disagreements over the Federal Government's
funding responsitilities remain. Congress

later amended the law to say that the Federal
Government would pay a ‘maximum’ of

40 percent of perpupil cests. Today, the Federal
Government pays less than half of what it
originaily promised in 1975, or roughly 18 percent
of the total”*

Research for this report found that
comments received in preparation for NCD's
2002 report, Individuals with Disabilities
Education Act Reauthorization: Where Do We
Really Stand?, remain valid today. In particular,
one commenter stated, "Congress must fund
4G percent of special education as promised
so long ago. The lack of sufficient federai IDEA

funds generates resentment and discrimination

[Tihe Federal Government pays
less than half of what it originally
promised in 1975, or roughly

18 percent of the total.

Broken Promises: The Underfunding of IDEA

to a free appropriate public
education (FAPE), requiring
that the individual needs of
each student drive special
education services and
instruction, is independent
of the availability of resources. Howevar, the
individualized nature of special education and the
stark reality of the limitations on state and local
funding are often at odds, resulting in district-
level decisions that ration and deny services and
supports to meet the uniqus neaeds of students
with disabllities. More than twe decades ago,
NCD heard from parents that, while a lack of
resources is not an acceptable excuse under the
equal protection provisions of the Constitution
upen which IDEA is based, school districts
continue to use lack of funding as an excuse to
limit the leve! of support and services to students
with disabilities.? interviews conducted to inform
this report revealed the same.

Policymakers need additional information
on the federal funding of IDEA. NCD sought




- 'Research Questions Addressed o
.in Report C SR

» \What obligations does the Federal
Government have to fund IDEA and at
what level?

® What are the past-to-current funding
levels for all parts of IDEA by the Federal
Government?

= \What identifiable impacts has the lack of
full funding had on schools’ ahilities to
meet their obligations under [DEA?

= \What is the impact that lack of funding has
had on services to students?

0 gather that information. In this report, we
address the following questions:

= What obligations does the Federal
Government have to fund |DEA and at
what level?

= What are the past-to-current funding
ievels for all parts of IDEA by the Federal
Government?

& What identifiable impacts has the lack of
full funding had on schools’ abilities to meet
iheir obligations under [DEA?

s \What is the impact that lack of funding has
had on services to students?

Research Methods

To address these questions, the NCD research
team conducted a mixed msthods study
gathering stakeholder perspectives, as well as
policy and guantitative information. The research
guestions provided a basis for analysis of the

14 National Council on Disability

history, trends, and current status of federal
law—both authorizing and appropriations;
examination of available research and descriptive
data: and consideration from the experiences of
stakeholders—parents, school personnel, district
and state officials or their national organization(s),
and officials from the Department of Education.

Qualitative Analysis

To gather stakeholder perspectives, the

NCD research team conducted interviews

and held five forums—four regional and

one national. Specifically, the NCD team
conductad 25 semistructurad interviews with
key stakeholders, including Department of
Education officials: state and local administrators;
and representatives from disability rights
organizations, professional associations, and
parent organizations to determine perspectives
on federal funding for IDEA.

in the second phase of research, we gathered
nerspectives from parents and students through
four regionai focus groups in California, llincis,
Texas, and Virginia. NCD recruited participants
through the Council of Parent Attornays and
Advocates {COPAA)'s member network, local
parent networks, and state and national partners
in the forum locations. In total, 72 people
participated in the regional forums. Only
30 percent of regional forum participanis were
COPAA members and 70 percent ware non-
COPAA members. Of the 72 participants in
the regional forum, 38 percent were parents of
students of color.

The third phase of data coliection occurred
during an online forum at COPAAS naticnal
conference. In total, 5% people participated in
the forum. Twenty-three percent were people
of color. An additional 23 people responded




through an email address.* In addition to the

72 participants at the forumn, there was a total of
31 people who responded in the focus groups,
the national forum, and the email responses.

In all settings, NCD used a semistructured
guestion protocol to gain perspectives about
parent and child experiences with IDEA, Data
was recorded and transcribed to identify
themes among the experiences {see appendix
for protocols).

Policy Analysis and Literature Review

To understand the policy context, we conducted
a thorough review of current policy on the issue
of IDEA federal funding, examining specifically
any relevant statuts, regulations, or guidance on
the topic.

Quantitative Data

In our quantitative review, NCD gathered

descriptive statistics and reviewsd data from

the IDEA Annual Reports to Congress, Annual
Budget Justifications, Annual IDEA Child Counts,
as well as other available national data sets.

This guantitative review helps to provide an
overarching picture of the topic nationally and
enhances the individual perspectives gathered
from the gualitative componants.

Limitations

In this study, NCD recruited participants
through COPAA's member network, lccal
parent networks, and state and national
partners in the forum locations, Additionally,
we purposefully selected interview participants
based on location and position. Therefore, the
qualitative data identified in the report should
not be viewed as generalizable, but rather

as perspectives of individuals within those
positions. The gualitative data offers individuai
first-person perspectives to complement the
quantitative aspects of this report.

Broken Promises: The Underfunding of IDEA 15
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Chapter 1: History of Funding of the Individuals
with Disabilities Education Act (IDEA)

? DEAS originally enacted in 1975 as the
Education for All Handicapped Children

i Act (EAHCA), provides federal funding

through state formula grants to assist states

with the excess costs of educating children

with disabilities. States must provide a free
appropriate public education (FAPE) to ali children
with disabilities as a condition of receiving federal
IDEA funds. Thus, IDEA is both a grants statute
and a civil rights statute.

The availabiiity of federal funds to educate
children with disabilities predates EAHCA by
several years.® It was the Elementary and
Secondary Education Amendments Act of
1966 that first authorized a federal assistance
program for states to educate children with
disabifities.” That program was repealed in
1970 and federal assistance for children with
disabilities was consolidated under the Education
of the Handicapped Act (EHA). Funding was then
incorporated into the EAHCA upon its passage
in 1875,

EAHCA introduced a funding formula that
would provide each state with a maximum
grant equal to the state's number of children
with disabilities receiving services multiplied
by a percentage of the national average per
pupii expenditure (APPE). The APPE percentage

was authorized to gradually increase—starting
at b percent in fiscal year 1978 (FY1978) and

increasing to 40 percent in 1982. The 40 percent
APPE funding leve!, which was permanently
authorized, has come to be known as “IDEA ull
funding” The Senate Committee on Labor and
Public Welfare stated the reason for the funding
fermuia as follows:

The Committee wished to develop a formula
which would target funding and eligibility for
funding on the popuiation of handicapped
children for whom services would be
provided. The Committee adopted this
formula to provide an incentive to states to
serve all handicapped children and to assure
that the entitiement is based on the number
of childrenr receiving special education and
related services within the Stats and for
whom the State or the locel educational
agency is paying for such education. The
formula in existing law, the Education of the
Handicappad Act, distributes Federal funds
to the States on the number of all children,
aged three to twenty-one within such State.
The Commitiee has developed a formula
which generates funds on the basis of the
handicapped children receiving an education
within a State.®

IDEA has undergene severai reauthorizations
since 1975, The most significant change to
the funding formula ccourred in the 1997

Broken Promises: The Undérfunding of IDEA




reauthorization.® Congress became increasingly
concerned that tying funding to the number
of students receiving special education was
acting as an incentive to overidentify students
as needing special education. This concern
was particularly acute regarding children of
color and to the disability categaries of specific
learning disahility, intellectual disability, and
emotional disturbance.”® This soncern appeared
to be justified because the number of children
with disabilities being served had grown from
4,475,011 in 1987 10 5,775,518 in 1996—an
increase of 33 percent in just 10 years,™

To address this concern, Congress designed
a new state aliocation formula, moving from
a formula based on

Any new funds appropriated for state grants
were to be allocated to a state based on the total
nopulation of children ages three to 21 in that
state, broken out in the following manner:

& 85 percent based on the total population of
all children ages three to 21

= 15 percent based on the state's share of
children living in poverty

The 1997 reauthorization maintained the
maximum authorization of 40 percent of the
APPE, which remains in effect today.

Prior to the 2004 reauthorization of IDEA,
funding was authorized as “such sums as

may be necessary™ In

the number of children
receiving special
aducation in the state

10 a formula based on
the total population of
children in sach stats and
the peroen{age of those
children whe are living in poverty. Congress
believed this approach would reduce or eliminate
any financial incentives to overidentify students
nesding special education. Congress added the
poverty factor to recognize the link between
noverty and disability.”

The funding formula adopted in the 1937
reauthorization was to take effect beginning the
year that federal appropriations for state grants
exceadad $4.9 billien. Appropriations reached
that threshold in FY2000. The formula also
guaranteed states a minimum, set at the amount
received in the year prior to the threshold year of
FY2000. Thus, states were guaranteed to receive
their FY1999 level of funds.™
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This concern appeared to be
justified because the number of
children with disabilities being
‘served had grown . .. 33 percent

in just 10 years.

contrast, IDEA 20047®
included specific amounts
of authorized funding

for saveral years. The
amounts were designed to
provide significant annual
increases, culminating in

a funding level for FY2011 that was the amount
sstimated to provide “full funding”

For the purpose of carrying out this part,

other than Section 1419 cf this title, there

are authorized 1o be appropriated—
$12,358,376,671 for fiscal year 2005
$14,848,647143 for fiscal year 2008
$16,938,217 714 for fiscal year 20G7
$19,229,188,286 for fiscal y=ar 2008
$21,519,458,867 for fiscal year 2008
$23,809,729,429 for fiscal year 2010

 $26,100,000,000 for fiscal year 2011, and

such sums as may be necessary for
fiscal year 2012 and each succeeding
fiscal year,'®




The 2004 IDEA also intreduced a new
provision that allowed school districts to use
IDEA federal funds to serve children who
were not eligible for special education. Called
Coordinated Early Intervening Services {CEIS),
this provision allows districts to use up to
15 percent of IDEA Part B fedearal funds to
serve children in kindergarten through grade
12 (with emphasis cn

on race or ethnicity, the district is requirad
to use 15 percent of its IDEA Part B funds to
provide comprehensive CEIS to serve children,
particularly but not exclusively, in those groups
that were significantly overidentified. This
requirement is known as “mandatory CEIS!7?
States were not required (o report the data
cn the amount of IDEA funds used by districts
to provide CEIS to the

students in kindergarten
through grade three)
not currently identified
as needing special
education or related
services, but who need
additional academic
and behavioral support to succeed in a general
education environment. This provision is known
as “voluntary CEIS”

In the case of districts identified by the
state as having significant disproportionality
in the identification, placement, and/or

discipline of students with disabilities based

2009-2010* $260.1
2070-20M $115.4
2011-2012 $109.3
2012-2013 $84.6
2013-2014 $80.5
2014-2015 $69.8

*Funds made available by the ARRA were subject to EIS.

In the 2014-2015 school year, only
457 districts were required to

use IDEA funds for CEIS due to
dispropbm'onaifty, or just 3 percent
of districts nationwide.

Department of Education
untit the 2609-2010
school year. The data
collection was instituted
in conjunction with the
American Recovery

and Reinvestment

Act of 2009 (ARRA). Reporied data shows

little Impact of this provision on the overall
IDEA funding provided to loca! districts. In the
2014-2015 schoa! year, only 457 districts were
required to use IDEA funds for CEIS due to
dispropertionality, or just 3 percent of districts
nationwide '8

$306.9 $567.0
$163.9 $279.3
$107.2 $216.5
$239.6 $324.2
$176.1 $256.6
$198.4 $268.2

Source: Annuai reports of Fart B Maintenance of Effort Reduction and Caordinated Early Intervening Services.
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Concerned with the small number of districts
being found to have disproportionality, in 2016 the
Department of Education promulgated new federal
regulations regarding the method used by states
10 identify local districts as having significant
disproportionality. Implementation of these new
requirements could resultin a substantial increase
in the number of districts

influenced by the autematic spending cuts to
government programs through sequestration and
the spending caps placed on future discretionary
appropriations. The Budget Control Act of 2011
brought about both sequestration and the
spending caps.®

IDEA Part B Grants

that will be required to
spend 15 percent of
their IDEA Part B funds
on CEIS going forward.
Howaever, the new
regulations also allow
districts to use some of
 these funds to serve students already receiving
special education services in certain casaes.'®

Authorizations Versus Appropriations

At no time since Congress established the
federal funding formula in the EAHCA (in 1975)
has the amount of funds appropriated matched
the authorized amount. While IDEA is the
authorizing legislation-—laying out the amount
authorizad to be appropriated—this amount only
provides guidance regarding the amount of funds
to carry out the authorized activities. However,
it does not guarantee that such amounts will,

in fact, be made available to states and local
districts. Ultimately, the regular appropriations
bills passed annually by Congress determine
the amount appropriated. If Congress fails to
pass annual appropriations bills, funding is
provided via continuing resolutions and omnibus
appropriations measures.

In the case of iDEA Part B, the appropriations
process has resulted in substantiai underfunding
throughout the history of the legislation.

Annual appropriations have also been positively
influenced by ARRA in 2009 and negatively
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matched the authorized amount.

to States

IDEA Part B distributes
funds to states under

At no time since Congress
established the federal funding
formula in the EAHCA (in 1975) has
the amount of funds appropriated

two sections: Section
611 provides funds for
children ages three to

21 receiving special
education in public schools and Section 619
provides preschool grants for children ages three

to five.

IDEA Part B, Section 611

The following table shows the history of federal
appropriations from fiscal years 1988 through
2017 for IDEA Part B, Section 6811 {children ages
three to 21} in both dollars and as a perceniage
of the APPE.

This table shows that in nearly 30 years
(1988-2017}, the offset of federa! funding
provided by Congress to states for the APPE for
IDEA-eligicle children ages three to 21 has only
once been funded above 18 percent. in the lasi
eight years, funding has remained flat at about
16 percent,

IDEA Part B, Section 619 Preschool
Grants Program

The following table shows the actual federal
appropriations for fiscal years 1888 through
2017, the number of children ages three 10 five
served, and the federal share of the cost per
child served.




4,236 1,431,737 338 9%

1988
1989 4,347 1,475,449 339 8%
1950 4,419 1,542,610 349 8%
1991 4,567 1,854,186 406 9%
1992 4,727 1,976,095 418 8%
1993 4,896 2,052,728 419 8%
1994 5,101 2,149,686 421 8%
1995 5,467 2,322,915 425 8%
1996 5,629 2,323,837 413 7%
1997 5,806 3,107,522 535 9%
1998 5,978 3,807,700 636 1%
1999 6,133 4,310,700 701 1%
2000 6,274 4,989,685 793 12%
2001 6,381 6,339,685 991 14%
2002 6,483 7628,533 1,159 15%
2003 6,611 8,874,398 1,340 17%
. 2004 6,723 10,068,106 1,495 18%
2005 6,820 10,589,746 - 1,558 18%
2006 6,814 10,582,961 1,551 18%
2007 6,796 10,782,961 1,584 17%
2008 6,718 10,9475 1,609 17%
2009 6,599 22,805,211* 3,453 33%
2010 6,614 11,505,211 1,736 16%
207 6,552 11,465,960 1,745 16%
2012 6,543 11,577,855 1,766 16%
2013 6,574 10,974,866 ** 1,674 15%
2014 8,593 11,472,848 1,743 16%
2015 6,691 11,497,848 1,717 16%
2016 6,691 11,912,848 1,777 16%
2017 6,814 12,002,848 1,761 16%

#2009 includes funds made avaiiable under the ARRA {PL. 111185},
*¥2013 reftacts the impact of sequestration required under the Budget Controf Act of 20M.

Source: U.S. Department of Education. “Special Education Fiscal Year 2017 Budget Request” http:/Avww2 ed.gov/
about/overview/budgetfbudget17,"justh‘icat‘rons/h~speciaIed.pdf. {Accessed July 31, 2017)
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This table highlights that, for nearly 30 years  has consistently declined. This has oceurred

(1988-2017), the federal funding provided to despite the fact that the number of preschool
states—to offset the cost of special education age children served by states has nearly
to preschool age children ages three to five— tripled.

1988 288 201,054 ‘ 698

1989 322 247,000 767
1990 352 251,510 715
1991 367 292,766 798
1992 398 320,000 804
1993 441 325,773 739
1994 479 339,257 709
1985 522 360,265 639
1996 549 360,409 656
1997 562 360,409 642
1998 572 373,985 654
1999 575 373,985 651
2000 589 390,000 662
2001 599 390,000 652
2002 617 390,000 _ 632
2003 647 387,465 . _ 599
2004 680 387,699 571
2005 702 384,597 548
2006 704 380,751 546
2007 714 ' 380,751 533
2008 710 ' 374,099 527
2009 709 . 774,099* 1,092
2010 732 374,099 511
2071 738 373,351 | 508
2012 745 372,646 500
2013 749 353,238%* 472
2014 745 353,238 474
2015 753 353,238 469

{continued)
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2016 753 368,238 489
2017 753 | 368,238 489

Note: Beginning in 1991, IDEA required that services be made available to all children with disabilities ages three to
five as a condition for receiving funding for children in this age range under the Grants to States program.

*2009 includes funds made available under the ARRA (PL. 111-15).
**203 reflects the impact of sequestration required under the Budget Contrat Act of 2011,

Source: U.S. Departrment of Education. “Special Education Fiscal Year 2077 Budget Reguest” hitp/iwww2.ed.gov/
about/overview/budget/budget17/ustifications/h-spacialed.pdf. (Accessed July 31, 2017)

IDEA Part C Grants for Infants and through two years in each state. IDEA 2004
Families authorized the appropriation of “such sums
IDEA Part C provides grants to states to as may be necessary” for each of the fiscal
assist in providing services to children with years 2005 through 2010. The following table
disabilities, from birth to age two, and their shows federal appropriations for [DEA Part C
families. Allocations are based on the number for infants and families for fiscal years 1988

of children in the general population ages birth througn 2017

1988 67,000

1989 68,800
1990 79,600
1991 117,000
1992 174,900
1993 213,200
1994 253,200
1995 315,600
1996 315,800
1997 315,800
1998 350,000
1999 370,000

(continued)
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2000 375,000

2001 383,600
2002 417,000
2003 434,200
2004 444,400
2005 440,800
20086 436,400
2007 436,400
2008 435,700
2008 439,400
2010 439,400
20M 438,500
2012 442,700
2013 419,700%
2014 438,600
2015 438,600
2016 458,600
2017 458,600

*2013 reflacts the impact of sequestration required under the Budget Controi Act of 2011,

Source: Early Childhood Technical Assistance Center. "Part C National Program Data.’ hitp:ffectacenter.org/parte/
partcdata.asp (Accessed July 31, 2017)

This table shows that, over the course costs of providing special aducation and related
of 30 years {1988-2017}, the federal funding services to students with disabilities. Federal
providsd to states—to J funds must supplement
offset the cost of early [Folr nearly 30 years (1988-2017), {or increase) tha level of
intervantion and special the federal funding provided to other faderal, state, and
education to infants states—to offset the cost of special local funds expended for
énd tOdd{ers_haS education to preschool age children speci edu?atlon anc‘i
incrementally risen. related services and in

ages three to five—has consistently

Supplement Not declined.
Supplant

no case supplant these
funds. This reguiremant
is known as supplement
In general, federal funds appropriated under iIDEA  not supplant. In 1975, it was included in EAHCA
Part B may only be used to cover the excess and reads as Tollows:
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[States must] provide satisfe"aotory
assurance that Federal funds made available
under this part (A) will not be commingled
with State funds, and (B} will be so used

a5 to supplement and increase the level

of State and {ocal funds expended for the
education of handicapped children and in no
case 1o supplant such

LEA may reduce its required local MOE if the
reduction in expenditures is attributable to the
foliowing:

8 Ths voluntary departure or departure for just
cause of special education personnel

m A decrease in enrollment of students with
disabilities
= An individual chitd with

State and local funds,
except that, where
the State provides
clear and convincing
evidence that all
handicapped children
have available to them
a free appropriate
pubiic education,

the Commissicner may waive in part the
requirement of this clause if he concurs
with the evidence provided by the State

This requirement was maintained in both EHA
amendments ¢f 19862 and 1990.2

Maintenance of Effort

In addition, IDEA includes separate maintenance
of effort provisions that apply independently at
the state and local level. The term maintenance
of effort (IMOE) generally refers to a requirement
placed upon many federally funded grant
programs that the state educational agency
(SEA) and lecal educational agencies (LEAs) or
schoo! districts demonsirate that the level of
state and local funding remains constant from
year 1o year,

IDEA 19972 added new language identifying
four exceptional circumstances an LEA may
use to justify a reduction in MOE, and more

than one may be applicable in each year. An

[Ojver the course of 30 years
{1988-2017), the federal funding
provided to states—to offset the
cost of early intervention and
special education to infants and
toddlers—has incrementally risen.

disabilities moves out,
graduates, ages out,
or no longer needs an
exceptionally costly
program

The termination of
costly long-term
purchases, such as the

acquisition of equipment or construction of
school facilities

= The assumption of cost by the high-
cost fund that may be cperated by
the SEA

IDEA 2004 expanded on the circurmstances
that allow an LEA to adjust its MOE. This additional
provision, known as the 50 percent rule)” is
triggered in any fiscal year for which the federal
allocation exceads the amount received in the
previous year and provides that;

» | EAs may use up to 50 percent of the
increase in their IDEA grant to reduce
the level of local expenditures for spacial
education,

@ LEAs exercising this option are required
to use the fread-up funds for “activitiss
authorized under the Elementary and
Secondary Education Act of 1865" and for
early intervention services.

Broken Promises: The Underfunding of IDEA
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s States could prohibit an LEA from using
this option if the LEA did not meet “the
requirements of this part”

» States prohibit the use of this MOE
exception for LEAs that are "unable
o establish and maintain programs
of free appropriate public education”
or for LEAs that do not meet targets
in the state's performance plan
{i.e., receive less than a "meets
requirements” rating, including & finding
of disproportionalityl.®

50 percent of the increase in federai funds. In
the 2009-2010 school year, LEAs reduced local
spending by a mere $1.5 billion, a fraction of
what was allowable given the huge increase
provided by ARRA. Reducticns in subseguent
years have been limited to LEAs in a handful
of states amounting to a few million dollars.
Most recently, districts reduced local spending
by just $5 million.?e Still, when viewing the
ongoing shortfall of federal funding for IDEA, it
is important to keep in mind that any increase
provided through increased

The reported data shows that

This newv provision
allowing an adjustment
to MOE was intended
-to provide LEAs with
fiscal relief from the in federal funds.
costs of local special
education programs when they received a
significant increase in federal spacial education
funding. Importantly, this new reduced level of
expenditures can bs maintained in subseguent
years until and unless the LEA voluntarily
increases iis local spending on special
education.

This provision became significantly more
important when ARRA passed in 2003.

ARRA provided an increase in IDEA Part B,
Saction 611 funds of $11.3 billion. ARRA funds
were considered part of the FY2008 federal
appropriation and were subject 1o the 50 percent
rule in that year.

To track MOE reductions by LEAs, the
Department of Education instituted new data
collection beginning with FY2009. The reported
data shows that relatively few LEAs exercised
the option to reduce local spending up to
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relatively few LEAs exercised the
option to reduce local spending
up to 50 percent of the increase

appropriations could
potentially provide only
half of the increase for
special education at
the local level should
|_EAs exercise this
nrovision,

Federal Regulations on Maintenance
of Effort

On April 28, 2015, the Department of Education
iasuad new regulations regarding LEA MOE.
The Department identified a need for LEA MOE
revisions based on fiscal monitering, audits,
and questions from states and others. The
regulations made no changes to the funding
formula.

The reguiations became effective July 1, 2015.
The major changes in the revised regulations
include:

s Clarification of the sligibility and compliance
standard, explaining that the SEA must
determine that the LEA budgsted for the
education of children with disabilities at least
the same amount of local, or state and local,

_ funds as it actually spent for the education




of children with disabilities during the most
recent fiscaf year for which information is
available, and that the LEA will maintain the
same level of funding in order to receive
federal funds,

= Explanation of the Subsequent Years rule,
which clarified that the level of effort that
an LEA must meet in the year after it fails
to maintain effort is the fevel of affort that
would have been required in the absence of
that failure and not the LEASs actual reduced
level of expenditures in the fiscal yaar in
which it failed to meet the compliance
standard.

= Specification of the consequences for an
LEAS failure to maintain effort, clarifying
that when an LEA fails to meet the MOE
compliance standard, the SEA is liable in a
recovery action to return to the Department
of Education, using nonfaderal funds, an
amount equal to the amount by which the
LEA failed to maintain.

SEAs are responsible for ensuring that LEAs
adhere to these reguiations.??

Federal Reports on Maintenance
of Effort

A 2014 U.S. Department of Education Office of
the Inspector General's report, Management
Information Report on IDEA Maintenance of
Effort Flexibility,?® provided suggestions for

the next reauthorization of IDEA designed to
avoid the unintended consequences of a large,

one-time increase in appropriations, such as
that provided by ARRA. Suggestions include the
following:

= Congress could fimit SEA or LEA spending
reductions under ths flexibility provisions
at IDEA §5 613(2)(2)(C) and 613()) that are
attributed to a large, yet temporary federal
funding increase to only the period when
the flexibility is exercised.

®* Alternatively, Congress could prohibit
any SEA or LEA spending reduction
using flexibility for those supplemental
federal funds received as the resuit
of a large, yet temporary funding
increase. These limitations could be
accomplished through amendments
to the IDEA flexibility provisions or as
part of any future legislation providing a
large, yet temporary supplemental IDEA
appropriation.

Areport by the U.S. Government
Accountability Office (GAQ)? in October 2015
examined the issue of MOE and offered options
that Congress might consider in the next
reauthorization of the IDEA regarding MOE. The
report found that

because the MOE requirement Jacks
flexibility, it can discourage districts from
aitering their baseline of special education
spending, even when doing so would
benefit students with disabilities or result
in more efficient delivery of the same
services. For example, despite other grant
provisions in {DEA that promote innovation,
some district officials commented that
the MOE requirement can serve as a
disincentive to districts’ efforts to pilot
innovative or expanded services requiring
a temporary increase in funds because it
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would commit them to higher spanding
going forward. In addition, some district
officials noted that prioritizing special
education spending to meet MOE rasulted
in cuts to general education spending that
affected services for all students, including
the many students with disabilities who
spend much of their days in general
sducation classrooms.

GAQ recommended:

To help districts address key challenges in
meeting MOE and

Congressional Action on Maintenance
of Effort

A bill introduced in the House of Representatives
in 2015—H.R. 2965, Building on Local District
Flexibility in IDEA Act¥—sought to expand the
excentions to the MOE requirement for LEAs.
Specifically, under the bill, an LEA may reduce
its level of expenditures for the education of
children with disabilities below the level of those
expenditures for the preceding fiscal year where
such reduction is attributable to {1) improved
afficiencies that do not result in a reduction of

special education services; or (2} the reduction

mitigate unintended
consequences

that may atfect
services for students
with disabilities,
while preserving
the safeguard for
funding for students
with disabilities,
Congress should
consider options going forward.”
for a more flexible

MOE requirement. This could include
adopting a less stringent MOE regquirement
1o align with the MOE raquirements in
other education programs or adding to

or modifying exceptions. For example,
current exceptions could be changed to
allow one-time increases in spending
without changing a district’s MOE

baseline in order tc encourage pilot
innovations or to ailow certain spending
dscreases {e.g., state caps on teacher -
hanefits), as long as & district can
demonstrate the decrease does not
negatively affect services.®
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“[S]ome district officials
commented that the MOE
requirement can serve as a
disincentive to districts’ efforts

to pilot innovative or expanded
services reguiring a temporary
increase in funds because it would
commit them to higher spending

of expenditures for
ampioyment-related
benefits provided to
special education
nersonnel, provided
that such reduction of
expenditures does not
result in a reduction

in special education
sarvices.

Additionally, a state
could waive the MOE
requirement for an
LEA for ona fiscal year at a time if the stale
determinss that {1) all children with disabilities
have availabie to them a FAPE; or (2} the LEA
has not reduced the level of expenditures for
the education of children with disabilities for
such fiscal year disproportionately to other
expenditures, and granting a waiver would be
equitable due to exceptional or uncontroiiable
circumstances or a precipitous and unforeseen
decline in the LEAS financial resources,

H.R. 2965 received full support from the
American Association of School Administrators
(AASA).®2 At the same time, a leading special




education advocacy group for professionals, the
Council for Exceptional Children {CEC),?® voiced
more limited support for an expansion to MOE,
stating, "CEC urges Congress to develop policy
that includes targeted exceptions that will
meet the needs of LEAs without jeopardizing

services for children with disabilities, e.g.

universai personnel expenditures, technology
advances, instructional services* It is
expected that these crganizations will
recommend and support substantial

changes te the MOE requirement in the next
reauthorization of IDEA.
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Chapter 2: Efforts to Obtain Full Funding

% oalitions comprised of education
organizations have worked for years

to secure increased appropriations

for IDEA. In 2002, the IDEA Full Funding
Coalition—a working group of nine nonprofit
education associations—developed a proposal
to make IDEA funding mandatory and increase
federal appropriations from 17 percent to 40
percent of the APPE gradualiy over six years.®
The IDEA Full Funding Coalition annually
writes to Congressional appropriators urging
increased funding for IDEA *These efforts
have been supported by the introduction of
IDEA fuif funding bills in almost every session
of Congress.* In fact, support for increasas

to [DEA funding is largely a bipartisan issuse.
Despite this support, significant increases in
funding remain elusive.

Increased funding was also a key
recommendation of the report by the President's
Commission on Excellence in Special Education.
The report, A New Era; Revitalizing Special
Education for Children and Thelr Families,®
issued in 2002 to influence the impending
IDEA reauthorization, contained several specific

recommendations, which went beyond simply

increasing federal funding. Most important
among the repert’'s recommendations were the
Tollowing:

= Efforts should be undertaken to determine
the true excess costs of spacial education
and use this information to set a threshold
percentage of funding.

8 Funding increases beyond the threshold
should be based on improved academic
and post-schoo! cutcomes of students with
disabilities.

= The Federal Government should assume a
significant responsibility for funding of the
most expensive students.

»  Allow states and LEAS to pooi Part C and
Section 619 funds to create seamless
systemns of early intervention services.

a3 The Federal Government should conduct
studies on special aducation spending and
spending on general education and other
special needs programs for students with
disabilities to inform the nation about the
costs and expenditures of special education
and related services. ’
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The recommendations of the President’s IDEA 2004, stating that “Helping students with

Commission were largely ignored in the 2004 disabilities access a higherlevel curriculum
reauthorization of IDEA. They remain worthwhile requires more support services, potentially
10 explore in the next more learning time,

IDEA reauthorization. betier-trained teachers,

The recommendations of the

NCD's 2008 . , L. collaberative teaching,
report, The No Child President’s Commission were and new instructional
Left Behind Act and largely ignored in the 2004 approaches. The current
the Individuals with reauthorization of IDEA. They requirement to spend
Disabilities Education remain worthwhile to explore in the 15 percent cf IDEA
Act: A Progress Report,® next IDEA reauthorization. on early intervention
recommended increased ‘ services on nonspecial
funding for IDEA and also expressed concern sducation students diverts funding from an
regarding the CEIS provision incorporated in already needy population.”*
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Chapter 3: Cost of Special Education

discussion of federal funding for special
education is not complate without a

Lserious examination of what is known
about the true costs of providing special
education and related services to the nation's 6.0
million school-aged students with disabilities.

The last comprehensive study of special
education costs was conducted 15 years ago
and published in 2004.4 The 1997 reauthorization
of IDEA required data collection and studies to
measure and evaluate the impact of IDEA and the
effectiveness of state efforts

student using data collected during the 1999—
2000 school year#2

SEEP also reported this expenditure ratio
by disability category and found wide variance
in the additional costs. Expenditures for
students with specific fearning disabilities
were 1.6 times the expenditure for a regular
education student, whereas expenditures
for students with multiple disabilities were
3.1 times higher.®®

This finding is particularly relevant when

taken in the context of the

to provide a FAPE to all
children with disabilities. The
resulting Special Education
Expenditure Project (SEEP)
was conducted by the
Center for Special Education
Finance at the American Institutes for Research,
SEEP produced a series of reports examining a
range of issues associated with special education
expenditures,

While actuai expenditures reported by SEEP
are unheloful in 2017 SEEP also reported on
the expenditure ratio of special education to
general education. SEEP reported that, overall,
the expenditure ratio was 1.9. In other words,
the nation spent 90 percent more on a special

education student than on a regular education

The last comprehensive study
of special education costs was
conducted 15 years ago and
published in 2004.

significant changes that have
occurred within the overail
population of students with
disakilities over the past 15
years. In particuiar, there has
been a dramatic decline in
the number of students in the category of special
learning disabilities and explosive growth in the
category of autism.

The two disability categeries with the lowest
expenditure ratios—specific learning disabilities
(1.8) and speech/language impairments (1.7)—
have both declined in the nurmber of students
served between 1999 and 2014.% Meanwhile,
disability categories with significantly larger
expenditure ratics have shown substantial
growth.
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For example, the category of autism
represented just 1 parcent of all special
education students in 1999. In 2014, autism
accounted for 9 percent of all students served by
IDEA. Given the autism expenditure ratio of 2.9,
this shift in the makeup of the population served
would result in a significant increase in the overall
cost of special education in schools and districts.

Similarly, the category of other health
impairments accounted for 4 percent in 1999 and
increased to 14 percent in 2014. Here, too, the
expenditure ratic is higher than the overall average
at 2.0. Thus, while the

special education expenditures for districts at the
district level.

Without reliable data from a large-scale
national study on spécial education expenditures
and expenditure ratios, it is impossible to:

¥ Draw conclusions about the amount of
fedaral funding needed 1o support states
and iocal districts in their efforts to provide
FAPE for students with disabilities, In 1875,
when lawmakers arrived at the authorization
level of 40 percent of APPE as part of
EAMHCA, the speculation was that students

special education school-
aged population increased
only 4,6 percent between

1999 and 2014.% the shitt ~ special education students in 1998.

with disabilities would,

[T]he category of autism on average, doubie
represented just 1 percent of all the cost of general

aducation students. NCD
has no reliable data to

in disability categories is In 2014, autism accounted for

likely griving up the overall
cost of spec@ education by IDEA.
because the increases aré
coming from catsgories
whose students have typically cost significantly
more to educate, while the deciining categories
had the lowest expenditure ratios.

The difficulty of studying spacial education
expenditures and reporting what is truly the
excess cost of providing special sducation
and related services to students also shows
in attempts to provide reliable data on state-
level education furding. For example, the
2016 Michigan Education Finance Study, a

‘ data-focused analysis of the ravenues and
expenditures of school districts in the state,
found that there was no way to fully and
accurately account for all special education
exoenditures at the perstudent level using
current state-collected data, The report
suggested creating.a system to frack actual
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9 percent of all students served

substantiate whether this
ratio would be accurate,
let alone sufficient,

s Understand what, if any, level of
encroachment exists. NCD knows that
the public investment in K-12 schools has
declined dramatically in many states over
the last decade. According to the Center
on Budget and Policy Priorities, cuts at
the state level force local school districts
to scale back educationai services, raise
more local revenue to cover the gap, or
both % \What is not known is the impact
this lack of spending is having on the
detivery of special education, including
whether local districts are encroaching
on ganeral education budgets to maintain
special education services and whether
services to special education students are
being reduced arbitrarily to fit the available
funding.




Chapter 4: Impact of Lack of Federal Funding

% ecause states and districts recognize
their legal obligation to provide FAPE for

all eligible students regardiess of the

level of federal funding, officials are not prone to
associate a lack of federal funding with student
autcomes. However, federal officials have
discovered that in some states, unlawful caps
have been placed on sither the number of eligible
students or the amount of services provided, or
both. A recent example of

report, the relative costs of serving children in
special education is escalating.

Parent Insight

Through the regional focus groups and/or the

national forum, parents reported that schoois and

districts have openly admitted that resources

are limited, and therefore the school is unable

to provide a comprehensive set of sarvices and
supports to the child. Some

this is the special education
identification and eligibility
cap imposed by the Texas
Education Agancy, which
was exposed in 2018
through in-depth reporting
by the Houston Chronicle
While much advocacy has
been and continues to he
spent on increasing federal funding for IDEA, the
past several decades have seen few significant
increases and, more important, a decline in
funding as a percentage of APPE, which peaked
at 18 percent in 2004. In addition, as reported by
the Center on Budget and Policy Priorities, the
austerity brought about by the Budget Control
Act and sequestration has resulted in a loss of
8 percent of purchasing power between 2010 and

2017 in both large federal education programs,
Title | and IDEA.*® Meanwhile, as noted in this

{Flederal officials have
discovered that in some states,
unlawful caps have been
placed on either the number of
eligible students or the amount
of services provided, or both.

parents reported that after
an individualized education
program {IEP} meeting,
the princinal, teacher, or
other school personnel has
privately admitted or even
apologized to them about
their inability to provide
more 1o the child, citing a
lack of resources, predetermined limits, specific
caps, or maximums placed on certain services by
schools or districts. The following are just some
of the statements made by parents:%

* “She [the child] also needed speech therapy,
but even if it's necessary, the school district
doesn’t pay for it

»  “[The school] district has an agenda, a plan
for what they will offer and it has to do with
the school district’s budget”
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" was told there is no continual slacemeant
for three-yearolds and no ability to offer

an area of inclusion. | was also told if |
wanted my daughter to be around typical-
daveloping peers, | would have to pay for
that myself”

[With an already identified child suspected
of additicnal disabilities] “| was toid it [the
evaiuation] ceuld not be dona. The school
said, ‘'we cannot

syndrome, and attention deficit hyperactivity
disorder said: “Right now, my child is
receiving four hours of parent training and a
bus. And that’s it."*

The shortage of special education teachers
and reiated service providers is often cited as
a reason why districts are unable to deliver
services, These shortages can be the product
of personnel shortages, budget constraints,

afford to pay for the
evaluation(s) and
we cannot afford
another teachar

to pull her out tor

rre

resources.

“There is an across-
the-board watering
down of related
services. So many of these students are
either getting their services watered down
or they're nat gstting the related services
and support they actually neec”

[For a student with autism] “The default is,
‘well, I'm sorry we don't have something
for higher functioning kids on the autism
spectrum with behavioral problems, They
don't want to do even the minimal stuff, and
there is no continuum of placement.”

"My child was getting five hours a waek,
but at the last [EP meeting the supervisor
said they wouid only be able to offer four
hours—because the state only pays for four
hours”

A parent of a student with eutism, pragmatic
disorder, articulation disorder, Touretie
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“| was told there is no continual
placement for three-year-olds

and no ability to offer an area of
inclusion, | was also told if | wanted
my daughter to be around typical-
developing peers, | would have to
pay for that myself.”

or both. One parent
reported that “the
school principal
apologized iwhen they
couldnt provide a
needed support] and
said, “we only have one
counselor for the entire
school, and we are
trying to hire another
one!"s! Other parents reported that gualified
staff were unavailable for in-home education.
Generally, the forums reinforcad that parents
are discouraged about the availability of trained
staff to teach children with a broad range of
disabilities and nesds.

A 2018 complaint filed against Trenton
Public Schools® illustrated the impact of such
shortages. In these cases, parents were
frequently forced to resort to taking action
through complaints to the U.S. Department of
Education’s Office for Civil Rights {OCR). In fact,
the 2016 report from OCR reported the largest
yearover-year increase in complaints—more
than 80 percent.® In 2016, OCR received nearly
6,000 complaints alleging violations of disability
laws. One-third {2,141) of those complaints
alleged a violation of FAPE. According to one




_OCR official interviewed for this report, a family service plan. According to a 2017 report

majority of the complainants are IDEA-eligible by the AASA,* districts rely on Medicaid to pay

children, for nurses, therapists, and other key personnel
that provide IDEA services for students with

Medicaid in Schools disabilities, as wel

Cne growing method as equipment and

locai districts use to [T]he 2016 report from. OCR reported technology. IDEA-sligible

cope with the lack the largest year-over-year increase students and others

of federal funding in complaints —more than 60 benefit from Medicaid’s

to support special Early and Periodic

percent. .. nearly 6,000 complaints
education and related Screening, Diagnostic,

alleging violations of disability laws. and Treatrment, which

services is Medicaid.
Since 1988, Medicaid provides screenings and
has permitted payment to schools for certain treatments for things such as immunizations,
medically necessary services provided to children hearing and vision problems, developmental

under IDEA through an [EP or individuslized delays, and more.
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The Naticnal Alliance for Medicaid in
Education estimates that 1 percent of all
Medicaid reimbursement goes to local school
districts—between $4 and $5 billion annually.
Parents reported

what will be covered. This typically takes
priority over the individual educationa needs of
the child."%®

While Medicaid provides revenue that districts
can use to hejp fund

specific conversations One national association reported related services such as
with schools where that its therapists spend 25 to 35 speechflanguage therapy

discussions occurred
during {EP meetings
to determine first the

percent of their time on Medicaid
paperwork—time that could be

ang occupational therapy,
obtaining such funds
alsc creates additional

level of reimbursement  SPent serving students, paperwork. One national

from health insurance,

including Medicaid, which then helped decide
what level of service to provide the child. in
one parent’s words, “any decision made by
the district mainly comes down to money. So,
when making their decisions, they consicer
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association reported that
its therapists spend 25 to 35 percent of their
time on Medicaid paperwork—time that could
be spent serving students. This additional burden
also contributes to staff turnover.s




Chapter 5: Perspectives of Key Stakeholders

] nterviews were conducted with a cross section
of more than 25 key stakeholders, including

¢ Department of Education officials; state and
local administrators; and representatives from
disability rights organizations, professicnal
associations, and parent organizations. These
interviews, combined with input taken from
parents participating in the regional focus groups
and naticnal forum, revealed that thers s 3
constant and common refrain that IDEA funding
matters greatly. Highlights of these interviews
include:

3 {nanimous support for a substantial
increase in federa! funding of IDEA. Most
agree that additional federal funding would
allow districts to improve outcomes for
students with disabilities. In addition to
providing more intensive services, districts
could use freed-up local funds to support all
students, including those with disabilities.”

8 Recoemmendation that additional federal
funding should alsc include the expectation
for improved outcomes for students with
disabilities. More funding should not simply
support the status quo and should be tied to
full compliance with IDEA 5

= Reports that lack rigorous compliance with
IDEASs Child Find®™ requirement is used to
limit the numbers of students needing to be

served due to costs associated with special
education.®

= Agreement that the lack of federal funding
contributes to the ongoing “silo” approach
to sducating students with and without
disabilities, resulting in inappropriate
segregation of students with disabilities
away from their pears &

®  Agreement that the full impact and
potential of IDEA is hard to determine when
adequate funding has never been provided
by Congress. 52

= Concern for the ongoing and pervasive low
expectations by adults for students and
that students with disabilities are doing
about as well as should be expected. This
persistent mind-set continues when, in fact,
special education supports and servicas
are intended to allow students to maet the
same expectations as all other students.538

= Agreement that parents of students
with disabilities continue to need more
infermation and support.®

® Worry and acknowledgement that there is
a lack of personnel to provide specialized
instruction and methodology, and that the
lack of qualified personnel feads to farge
casseloads, which in turn contributes to the
high turmnover of staff. As a resuit, new,
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inexperienced, and overloaded personnal
are too often teaching students with
disabilities.%®

Racognition that there is an increasing need
for more behavicral supports, services, and
implementation of evidence-based practices
to support the growing number of students
who need help.5 Withcut more support,
students encounter negative consequences,
such as excessive disciplinary actions, and

National Council on Disability

t

aversive practices such as restraint and
seclusion, as confirmed by the Civil Rights
Data Collection.®

Acknowledgment of the increasing overlap
of special education and poverty that
demand services delivered via a “whole
child” perspective.®

Recommendation that MOE reguirements
should provide more flexibility and fully
support the civil rights of students.’”




Chapter 6: Findings

i tilizing key questions to axamine the
1 history of IDEA funding from the Federal
Government to states, identifiable

impacts in districts and schools resulting from
& lack of full funding, and the effect a lack of
funding has had on services to students, in this
report NCD finds the following:

Impact: Federal Underfunding

The lack of federal support to meet the original
commitment Congress made to meet the excess
cost of special education places considerabie
pressure on state and local budgets, resulting in
a range of actions including:

®  One state placing an illegal cap on IDEA
identification of students

@ Districts and schools limiting hiring of
personnel and providers, which contributes
to high turnover and shortages in the field

» Districts and schools restricting service
hours

= Districts and schools reducing or eliminating
other general programs

Current IDEA law allows states to use
CEIS funds for students not eligible for speciai
aducation {under certain conditions), which limits
- availability of IDEA funding for eligible children.

Additionally, MOE provisions often undarmine

innovation and can serve as disincentives to
districts wishing to pilot advanced or expanded
servicas to IDEA-eligible students.

Thers is unanimous support and agreement
among stakeholders to encourage policymakers to:

a Increase annual federal IDEA funds with the
expectation to see an increase in student
.achievement.

* Examine ways to create more flexibility with
funding increases while protecting students’
civil rights.

Such increases would allow districts and
schools to improve outcomes and use freed-up
local funds to support all students.

Finally, schoois and districts now overrely on
federal funding such as Medicaid to help offset
the costs of key personnel such as nurses,
psychologists, and counselors; to provide district
and schoolwide services such as screenings and
therapies; and to provide assistive technology
and physical equipment for children.

Impact: No Large-Scale National
Study

No large-scale national study on the impact

of IDEA funding on districts and schools as it
relates to the provision of services to students
has been conducted since the early 2000s.
The lack of verifiable data limits researchers’
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and policymakers’ ability to understand the true
costs of special education. Available civil rights
data does show an increasing overlap of special
education and poverty, which demand services
delivered via & “whole child” perspective.
Moreover, stakeholdars acknowledged that
there is an increasing demand in schools to
nrovide behavieral supperts and evidence-
pased practices. Considering the school-level
data showing that students with disabilities are
at greater risk of disciplinary acticns including
suspension, expulsion, restraint, and seclusion,

there is no available data connecting the provision
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of IDEA services or lack of services provided to
IDEA-eligible children, especially those living in
poverty.

Congrass' historical approach to flat funding
iDEA creates apathy and acceptance in school
buildings each day where-—until there is more
funding—families generally have to take what

thay are offered. School administrators, teachers,

and families are yoked together because children
quaiify for and need individualized, specially
designed instruction and support. Yet, this is
generally not available because a substantially
underfunded mandate hamstrings everyone.




Chapter 7: Recommendations

§ CD has long recommended that Congress  provide such funds, but in fact has decreased

provide the federal funds autherized funding in recent years,

by IDEA to support the excess cost of The recommendations that follow are
special education, As evidenced by the findings based on independent reports and input from
of this repert, not only has Congress failed to stakeholdars interviewed to inform this report,

The U.S. Congress should:

1. Authorize funding levels that gradually increase funding to the maximum amount of
40 percent of APPE {or use a more evidence-based funding formula).

2. Tie full funding of IDEA to fulf enforcement and compliance with IDEA, including
meeting the requirements of Results Driven Accountability, as implemented in 2014,

3. Establish & funding threshold beyond which increases will be tied to improved results
for students with disabilities.

4. Scrutinize the impact and effectiveness of policies that aliow the use of IDEA federal
funds for services to students not eligible for special education, for example CEIS.

5. Examine ways to help states and districts support and serve high-cost students.

6. Explore ways to provide more flexibility in IDEAs MOE requirements that also protect
student civil rights.

7. Add & provision that addresses adjustments to MOE and more for any large, ons-time
increase in federal funding (e.g., the 2008 ARRA, which provided states a substantial,
one-time, annual increase in IDEA and other federal funds).

Broken Promises: The Underfunding of IDEA




The U.S. Department of Education should: I

8. Commit to conducting frequent, large-scale studies regarding the true costs of special

education to inform policy.

9.  Strengthen ways to connect IDEA funding to state compliance requirements inciuding
using its authority to withhold funding from states with ongoing, unaddressed
noncompliance issues and findings.

States shbuld:

10. Provide greater oversight and guidance to districts to help maximize federat funds
flowing to schools and avoid caps, maximum level, or other efforts to limit services and

supports.

1. Rigorously monitor LEA compliance with [DEA and use its authority to withhold funds

until nencompliance is corrected.

12, Provide training and technical assistance fo IEP teams on Child Find, FAPE, and LRE,
which are research-based practices that support the academic and behaviora! needs of

students.

13. Advocate for an increase to IDEA funding.
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State funding for students with disabilities

Maria Millard & Stephanie Aragon

About 13 percent of all public school students receive special educational

services and state spending for these students is rising. In Michigan, State fUﬂdiﬂg for

for example, spending rose 60 percent from 2000 to 2010.2 While .

setvice costs have been increasing, the share of the costs covered by _ StUdEl’ﬁS Wlth )
-federal funding has been decreasing.? Six years ago, the Individuals disabilities is becomin g
with Disabilities Education Act (IDEA) covered 33 percent of the cost . . .

of educating students with disabilities. In 2014, that number dropped Increasi ﬂg iy im porta ni
t0 16 percent. As a result, states and districts are scrambling to pick up : :

a greater share of the tab leading them to rethink their state's funding as service costs rise
mechanisims. and the federal share
While all states provide some funding for students with disabilities, the of the cost drops.

way funds are distributed to districts varies greatly from state to state.
This 50-state review focuses on states’ primary funding mechanisms for
students with disabilities. It clarifies strengths and weaknesses of these
mechanisms and provides other funding considerations. Tables at the
end of the brief offer a 50-state comparison.

KEY TAKEAWAYS

Thirty three states fund Twelve states fund students Five states fund students
students with disabilities with disabilities through with disabilities through
through their state’s primary categorical funds. reimbursements.

funding formula.




Overview of state funding systems

States tend to use different terminology to define their funding systems. For example, what one state may call a block grant another will
call a categorical program. For simplicity and comparability purposes, this brief uses the following terms for state funding mechanisms
and subcategories:

» Formula funding: weights, dolfar allocations and staff-based allocations.
+ (ategorical funding.
+ Reimbursement funding.

Since students with disabilities require additional resources to meet their educational needs, many states have moved toward complex
financing with several components or streams of revenue.? These sophisficated methods of finance are important; however, this report
focuses only on states’ primary funding mechanisms. it does not focus on catasrophic, extraordinary or excess cost funding nor does it
address transportation funding. Education Commission of the States’ State Eunding Programs for High-Cost Spedial Education Students
by Michael Griffith addresses these issues.

Formula funding

Thirty three states and the District of Columbia provide money for students with disabilities through their primary funding formula.
Adjusiments for students with disabilities are multipfied by the base funding amount — an amount deemed sufficient for general
education students to meet state standards. Adjustments are made in three primary ways: weights, dollar amounts and staff-based
allocations. See the ECS 50-State database for more information on Students with Disabilities: Formula Funding. (For an overview of
state funding formulas, see Griffith’s Understanding State School Funding report)

Categorical funding

Twelve states provide money for students with disabilities through categorical funds, allocated outside of the state’s primary funding
formula. These funds may be referred to as block grants or flat grants. Distribution of these funds is like the distribution of gift cards:
districts receive a designated allocation from the state that can only be spent on students with disabilities. Levels of funding for
categorical programs are dependent on state appropriations. See the ECS 50-State database for more information on Students with
Disabilities: Categorical Funding. ‘

Reimbursement funding

Five states provide money for students with disabilities through reimbursement funding, also allocated outside of the state’s

primary funding formula. School districts must annually report the detailed components of their spending to the state, ensuring that
policymakers can account for how state money is being spent. Reimbursement rates vary across states and — in all states but Wyoming
— are only a portion of actual special education costs, often straining districts’ budgets. See the ECS 50-State database for more
information on Students with Disabilities: Reimbursement Funding.

Funding mechanism comparisons

While formula funding is the most popular mechanism used by states, there are reasons states choose alternative strategies. Each
mechanism comes with its own benefits and challenges that policymakers should consider when designing a funding system for special
education.




Benefits:

* Formula funding: Provides equity, transparency and predictability to school districts.

* Categorical funding: More easily guarantees that earmarked state funds are being used accordingly and allows for more
targeted use of funds.

* Reimbursement funding: Creates transparency, higher reporting standards and better tracking of state funds.’

Challenges: 4
+ formula funding: Policymakers have less oversight as to how districts spend funds.

* Categorical funding: Funding is narrowdy directed, fimiting district and school flexibility, and tends to be a less stable and
predictable funding source.

* Reimbursement funding: Funding is more restrictive, paperwork intensive and subject to budgetary limits.*

Student counts for funding purposes

Adding to the complexity in state funding mechanisms is the ways in which states account for students
with disabilities. States tse either student counts, or a fixed percentage of students — often referred to
as “census” counts.

The most common systems for special education student counts are average daily attendance (ADA),
average daily membership (ADM) or enrollment of students. Six states make use of a system that
does not rely on student counts but assumes that alf districts have the same percentage enroflment
of special education students. This system is known as a census-based systern. This type of count is
often used by states as a way to discourage over-identification of special education students. However, there is concern about the
disconnection between the state aid received and the actual number of students with disabilities or the cost to educate them.

Innovative state strategies

* Multiple weights: While some states provide only one weight for special education, others weight students based on disability
categories (mild, moderate, severe) or by particular disability (hearing impaired, developmental delays). Texas uses an
innovative system with funding levels based on where the student is educated (resource room, homebound, vocational dlass,
etc.). This systemn is applauded because it is less focused on [abeling students and more concerned about their particular needs.

* Full funding: Wyoming is the only state that reimburses districts for 100 percent of the actual cost for educating students with
disabilities.

* Research-based funding: While many states fund students with disabilities based upon what they can afford, Maryland
established its primary funding formula based on adequacy cost studies that identified a base funding level plus weights for
students with disabilities that is proven sufficient to educate students to meet state standards. Other weighting categories in the
formula are also informed by adequacy cost studies.

As states confront the realities of rising costs, funding adjustments are often necessary for the continual support of students with
disabilities. States are permitted to change their special education funding mechanisms as long as they maintain funding at or above
the previous year’s funding amount, as required by IDEA® Understanding how state dollars are allocated is critical because it allows
policymakers to make more informed school finance decisions.




Funding mechanisms by state

The following charts provide state-level information on students with disabilities funding. Charts are organized by funding mechanisms:
+ Formula funded
+ Categorical

¢« Reimbursement

While states may use a combination of mechanisms, they have been placed into. categories based on their primary funding mechanisi.

Formula funded

Thirty three states and the District of Columbia fund students with disabilities through the state’s primary funding formula. Students with
disabilities are accounted for through weights (single or multiple), staff-based allocations or dollar allocations. For more information on
each state’s weight values and funding allocation, see ECS’ 50-state database on Formula Funding.

fpeot
FormulaFunding . ..~

Alabama Staff-based allocation Census-based

Alaska Single weight Census-based

Arizona Multiple weights Prior year's 100th day ADM

Connecticut* N/A Student count on Oct. 1

Delaware Staff-based allocation | Student count on Sept. 30

District af Multiple weights Student count on or before Odt. 15

Columbia**

Florida Multiple weighis Multiple program membership surveys

Georgia Staff-based allocation | A full-time equivalent formula which includes the count of segments of the school day for each
student enrolled in special education

ldaho Staff-based allocation Census-based

Indiana Dollar allocation Student count on Dec. 1

lowa Multiple weights Student count on or before Nov. 1

Kansas Single weight Actual counts of students enrolled and receiving services

Kentucky Multiple weights Student count on Dec. 1

Louisiana Single weight Student count on Feb. 1

Maine Multipie weights Student count on Dec. 1#

Maryland Single weight The greater of the number of special education students for the prior fiscal year or the number of
special education students for the second prior fiscal year

Mississippt Staff-based allocation Student count on Dec, 10

Missouti Single weight ADA above the state threshold of 12.6 percent

New Hampshire | Dollar allocation ADM

New lersey Dollar allocation Census-based

New Mexico Multiple weights Student count on Dec. 1

New York Single weight ADA weighted by the fraction of the school day that the student is enrolled in the public school
programs

North Dakota Single weight ADM

Chio Dollar alfocation ADM compiled continuously throughout the school year




Okiahoma Multiple weights The highest of weighted average daily membership for the school district of the two preceding
school years

Oregon Single weight Based on ADM but may not exceed 11 percent of the district's ADM without review and approval
by the Department of Education

Rhode Island Single weight The number of students eligible for free and reduced-price lunch

South Carolina Multiple weights The cumulative 135-day ADM of each school district by program dlassification

South Dakota Dollar altocation Based on the district's staie aid fall enroliment and the December child count

Tennessee Staff-based allocation A weighted ADM count based on attendance months two (12.5 percent), three (175 percent), six
(35 percent) and seven {35 percent)

Texas Muitiple weights The number of full-time equivalents in that instructional arrangement and subtracted from the ADA

: figure

Utah Dollar allocation Previous five year's average ADM data. The state also adds a growth factor equal to the change in
ADM three years prior compared to two years prior.

Virginia Staif-based allocation ADM

Washington Single weight The lesser of the district’s resident special education annual average enroliment or 12.7 percent

* Connecticut: The state’s funding formula does not specifically designate money for students with disabilities; however, districts use formula funds for such purposes.

** District of Columbia: D.C. is a single school district resulting in a district distribution system: that functions differently from traditional state funding systems.

*** Maine: There is a cap of 15 percent of the district's pupil count for accounting for students with disabilities with limits to how much the count can increase in a
given year. For each special education student above the 15 percent maximum, the unit receives an additional weight of .38,

Categorical

Twelve states provide funding for students with disabilities through categorical funds. For the amount of funding for each state, see ECS’
50-state database on Categorical Funding.

Arkansas

Student count on Oct, 1

California Census-based

Colorado Student count on Dec. 1

Hawaii**** Individual student need, not enrollment

Hlinois The IDEA child count of all students in the state

Massachusetts Census-based

Minnesota Adjusted ADM. Beginning in Fiscal Year 2016, the state will transition to a more census-based method
that accounts for overall district average daily membership served, poverty concentration, district size
and the average costs of educating students with different primary disabilities.

Montana Average Number Belonging, a calculation of the number of students enrolled

Nevada Special education program unit, or teaching positions

North Carolina The lesser of the April 1 handicapped child count or 12.5 percent of the allotted ADM

Pennsylvania Two-year prior student count of students in each cost category

West Virginia Student count on Dec. 1

#44% Hawaii is a single schoot district resulting in a district distribution system that functions differently from traditional state funding systems.




Reimbursement

Five states provide funding for students with disabilities through reimbursements. Districts are reimbursed by the state for their actual
expenditures for students with disabilities. While Michigan and Vermont track student counts as part of reimbursement process, the
other three states do not. For more information on each state, see ECS’ 50-state database on Reimbursement Funding.

Meth —

Reimbursement: 28.6 percerit Two pupil counts are used: students with an IEP (head count) and
the special education full-time equivalent count. Each stident is
“counted only once and represents a full person, regardless of the
setting in which they are educated.

Nebraska Refmbursement has varied from 51 percentto [ N/A
57 percent since 2010.
Vermont Reimbursement: 60 percent of the statewide ADM

average salaries for spedial education teaching
positions and spedial education administrators

Wisconsin Reimbursement: 26,79 percent N/A
Wyoming Reimbursement: 100 percent N/A
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What GAO Found

Participation in voucher and education savings account (ESA) programs, which
fund private school tuition and other educational expenses, has more than
doubled in the past 5 years, and available information about the characteristics of
participating students varfes. From school years 2010-11 through 2014-15, the
number of students participating in these private school choice programs—which
are regarded as an alfernative to public schools—grew from approximately
70,000 to 147,000. During that time period, funds provided for students also
increased substantially, from approximately $400 million to $859 million,
according to GAQ's survey of all voucher programs and ESA programs operating
in 2015 and related follow-up. This growth reflects both creation of new programs
and expansion of existing ones. GAO'’s survey also found that student eligibility is
often based on their disability status or family income. However, the information
programs have about student characteristics varies and cannot be compared
across all programs because of differing data collection methods or definitions for
characteristics like race and ethnicity, disability status, and income.

Voucher and ESA programs generally placed some requirements on participating
private schools, according to GAO's review of program documents, survey
responses, and interviews with program officials. For example, in GAO's survey,
18 of 20 voucher programs and one of two operating ESAs reported that
teachers must meet minimum education requirements, such as having a
bachelor's degree. Similarly, 17 voucher programs and one ESA reported
requiring schools to measure student performance, for exampie, with the same
tests required for public school students. Fewer private school choice programs
reported that they restrict the admissions criteria schools may use for private
school choice students. Private school officials GAQ interviewed identified
students’ disciplinary or academic history as common admissions considerations.

Federal laws and regulations for two key federal education grant programs
require public school districts to provide "equitable services,” which may include
speech therapy or reading tutors, to eligible private school students, and the
Department of Education (Education) provides general guidance on these
requirements. However, Education’s guidance does not specifically address
providing these services to students participating in private school choice
programs. Education officials said they had not received any recent inguiries on
the subject, but cfficials in all four states GAQ visited—comprising half of all
private choice programs and two-thirds of participating students—said that
vouchers and ESAs complicate their efforts to implement these requirements.
Further, although Education officials:said that a student’s participation in private

'school choice programs does not affect the federal equitable services

requirements, officials GAO spoke to in two siates expressed confusion about
whether a student's participation in these programs changed their eligibility for
these services. Providing quality information to clarify requirements and
responsibilities—including adapting to emerging trends—is a key federal internal
control. Providing such information would help clarify how to implement equitable
services requirements in the context of growing private school choice programs.

United States Govermment Accountability Office




Contents

Letter 1

Background 4
Private School Choice Programs Are Growing, and Eligibility

Criteria Often Include Disability Status or Income; Data

Variations Complicate Comparison of Student Characteristics

across Programs 11
Private School Choice Programs Placed Some Requirements on
Participating Private Schools 23

Providing Federally Funded Equitable Services Can Be
Complicated by Private School Choice Programs, and

Education Has Not Provided Related Guidance 28

Conclusions 38

Recommendation for Executive Action 38

Agency Comments and Our Evaluation 38

Appendix | Objectives, Scope, and Methodology 40
Appendix Il Private School Choice Programs’ Use of Disability Status and Family

Income to Determine Student Eligibility, as of School Year 2014-15 43

Appendix Il Private Schools Participating in Voucher Programs 45
Appendix IV Comments from the Department of Education - 46
Appendix V GAO Contact and Staff Acknowledgments: 49
Tables
Table 1: Students Receiving Vouchers and Education Savings
Accounts (ESA), by Program, for School Year 2014-15 6
Table 2: Use of Family income and Disability Status as Eligibility
Criteria for Private School Choice Programs, as of 2015 14

Page i GAO-16-712 School Choice




Table 3: Average Voucher Amounts and Total Funds Distributed

in School Year 2014-15 16
Table 4: Student and Institutional Characteristics That Affect

Students’ Annual Voucher Amounts for School Year

2014-15 17
Table 5: Selected Districts Varied in Reported Number of Private

Students Who Received IDEA and Title I-A Equitable

Services and Amount of Federal Funds Set Aside for

Equitable Services, School Year 2014-15 29
Table 6: Reported Proportion of Parentally Placed Private School

Students with Disabilities Who Received IDEA Equitable

Services in Selected Districts, School Year 2014-15 32
Table 7. Reported Proportion of Private School Students Residing

in Selected Participating Public School Attendance Areas

Who Received Title I-A Services, School Year 2014-15 33
Table 8: School Voucher Programs’ Use of Disability Status and

Family Income to Determine Student Eligibiiity, as of

School Year 2014-15 43
Table 9: Education Savings Account (ESA) Programs’ Use of

Disability Status and Family Income to Determine Student

Eligibility, as of Schoo! Year 2014-15 44
Table 10: Number of Private Schools That Enrolled One or More

Voucher Students and Average Number of Voucher

Students per Private School during School Year (SY)

2014-15, by Voucher Program 45

Figures

Figure 1: Voucher Programs and Education Savings Account

(ESA) Programs Operating in School Year 2014-15, by

State 5
Figure 2: Growth in Voucher and Education Savings Account

(ESA) Private School Choice Programs Operating from

1990 to 2015 12
Figure 3: How Arizona's Education Savings Account (ESA)

Program and indiana’s Voucher Program Have

Expanded Eligibility to New Groups of Students 13
_ Figure 4: Student Gender Breakdown for School Year 2014-15
among Voucher Programs That Reported Data 19

Figure 5: Racial and Ethnic Makeup of Voucher Students for
School Year 2014-15 in the Four Programs That

Pageii GAD-18-T12 School Choice



Reported Hispanic or Latino Ethnicity Separately from

Race

21

Figure 6: Racial and Ethnic Makeup of Voucher Students for

Schoo! Year 2014-15 in the Eight Programs That

Reported Hispanic or Latino as a Racial Category 22
Figure 7: Key Steps in IDEA and Title I-A Regquirements for

Providing Equitable Services to Private School Students 30

Ahbbreviations
Education
ESEA

ESA
ESSA
FAPE
IDEA
[EP
ONPE

U.S. Department of Education

Elementary and Secondary Education Act of 1965,
as amended

Education Savings Account

Every Student Succeeds Act

free appropriate public education

Individuals with Disabilities Education Act
Individualized Education Program

Office of Non-Public Education

This is a work of the U.S. government and is not subject to copyright protection in the
United States. The published product may be reproduced and distributed in its entirety
without further permissicn from GAO. However, because this work may contain
copyrighted images or other material, permission from the copyright holder may be
necessary If you wish to reproduce this material separately.

Page iii

" GAO-16-712 School Choice



U.5. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St N.W.
Washington, DC 20548

August 11, 2016

The Honorable Marcia Fudge

Ranking Member

Subcommittee on Early Childhood, Elementary and Secondary Education
Committee on Education and the Workforce '
House of Representatives

The Honorable Gwen S. Moore
House of Representatives

The Honorable Mark Pocan
House of Representatives

Voucher and Education Savings Account (ESA) programs are forms of
private school choice programs that fund elementary and secondary
students’ educational expenses in private schools and other non-public
settings. In school year 2014-15, there were 20 voucher and two ESA
programs operating in the United States.” Except for the federally funded
District of Columbia voucher program, ali of these programs are
administered and funded by states.? While these programs serve a
relatively small number of students nationwide, the benefits and
challenges of private school choice are widely debated and some
members of Congress have proposed additional federally funded
programs.® Despite these debates and proposals, there is limited
information on the similarities and differences in program reguirements

"Other private school choice programs, such as tax credit scholarships and individual tax
credits or deductions, are outside the scope of this review.

The D.C. Opportunity Schelarship Program was most recently authorized by the
Scholarships for Opportunity and Results (80AR) Act. Pub. L. No. 112-10, div. C, 125
Stat. 38, 189 (2011). See GAQ- K-12 EDUCATION: Internal Controis for Program
Management and Ovarsight Can Help Ensure the Success of School Chaics Programs,
GAO-16-212T (Washington D.C.; November 2015).

*An example of the views of those who advocate for private school choice can be found
in: Friedman Foundation for Educational Choice, The ABCs of School Choice, 2015 ed.
(indianapotis, IN: 2015). An example of the views for those who generally oppose private
school choice programs can be found in: National School Boards Association, /ssue Brief:
Frivate Schoof Vouchers (Alexandria, VA, 2015).
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nationwide or on the characteristics of participating students and schools
across states.

Some private school students, including private school choice students,
also receive federally funded services through public school districts.
Under two federal grant programs that provide funds to serve students
with disabilities and students from disadvantaged areas, districts are
required to use a portion of their federal funds to serve eligible private
school students—referred to in this report as providing equitable
services.* State voucher and ESA programs may affect how public school
districts work with private schools to provide equitable services to private
school students, particularly as the number and scope of these programs
grow. You asked us to review private school choice programs and these
federally funded services for private school students.

This report examines: 1) the characteristics of private school choice
programs and the students who participate in them; 2) the requirements
private school choice programs have for participating private schoals; and
3) how selected public school districts work with private schools to
provide equitable services in the context of private schoo! choice
programs and the extent to which the U.S. Department of Education
(Education) provides related guidance.

To obtain information for all three objectives, we reviewed relevant federal
laws, regulations, and guidance. We also surveyed all 20 voucher
programs operating in fall 2015 and all five ESA programs authorized as
of fall 2015 to obtain information about program design and requirements.
We obtained a 100-percent response rate.® For the 20 voucher programs,
our web-based survey also included questions about student and school
characteristics. Further, from November 2015 to March 2016, we

4These programs are Title |, Part A of the Elementary and Sacondary Education Act of
1965, as amended (ESEA) and Part B of the Individuals with Disabilitias Education Act
(IDEA). Other federal programs also have equitable services provisions, including certain
other ESEA programs. We did net include those programs because they are significantly
smaller in scope.

$The five authorized ESAs included two programs that were operating during 2015 and
three programs that were authorized but were not operating during some or all of that
year, either due to ongoing legal challenges or because they had not yet been
implemented.
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reviewed documents and conducted interviews with state, public school
district, and private school officials in a non-generalizable sample of 10
private school choice programs in four states (Arizona, Indiana, Chio, and
Wisconsin). We selected programs that collectively served the majority of
voucher and ESA students in school year 2014-15 and varied in terms of
eligibility criteria and years in operation. In total, these states represented
half of all private school choice programs and about two-thirds of all
participating students. We interviewed officials at 12 private schools by
selecting 3 private schools in each of the four states. Together, these 12
private schools represented a diversity of characteristics in terms of size,
grade levels, religious or secular affiliation, and whether the school was
specifically designed to serve students with disabilities. Within each of the
four states we visited, we also interviewed officials at two public school
districts to discuss federally funded services to private school students
under our two selected grant programs. We also interviewed officials from
Education and private schoof choice researchers, advocates, and
opponents, which we selected to obtain a range of perspectives on
private school choice initiatives. We also reviewed guidance and policy
documents on federally funded equitable services.® For more information
about our scope and methodology, see Appendix I.

We conducted this performance audit from June 2015 to August 2016 in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

5This report refers to the participation of private school students in IDEA, Part B and
ESEA Title I-A programs as “equitable services,” Equitable services, as that term is used
in this report, means the provision of educational and related services under an applicable
program by a public school district to eligible private school studsnts. The term includes
the consultation procass between private school officials and public school district officials
to determine, among other things, the public school districts’ processes for determining
the appropriate amount of federal funds available for services for private school
patticipants, which eligible children to serve, and the services fo provide,
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Voucher and ESA private school choice programs provide aligible
BaCkg round students with funding toward a private education.” Vouchers generally

provide interested parents with funding for tuition at a religious or secular
private school. ESAs are typically designed to fund a broader set of
educational expenses, such as private school tuition and fees, chline
learning programs, private tutoring, education therapies, or higher
education expenses. The first voucher program began in 1990, and the
first ESA program began more recently in 2011,

The design of private school choice programs may vary in many ways,
such as:

. the eligibility criteria for students to participate in the program;

. the funding sources and amounts, including the overall funding level
for the program and funding amounts for individual voucher or ESA
students; and

« the requirements that apply to private schools or other educational
entities these students may attend, such as requirements for
teachers.

In addition, ESA programs also lay out which expenses are allowed and
what to do with any unused funds. For example, both ESAs operating in
schoo! year 2014-15 aliowed funds to be used for college savings plans
or for a student to enroll in college courses, according to program officials
and our review of ESA documents.®

According to our survey, 20 voucher programs operated in 11 states and
two ESAs operated in two states during school year 2014-15 (see fig. 1).

"Some of these programs have been subject to legai chailenges, including on state
constitutional grounds. These legal challenges were beyond the scope of our review.

8The three ESAs authorized but not opserating for all or part of 2015 also aliowed students
to use funds for college courses, according to program officials and our review of ESA
documents. All five programs ailow participants to roil aver some unused funds from one
year to the next.
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Figure 1: Voucher Programs and Education Savings Account (ESA) Programs Operating in School Year 2014-15, by State
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Note: Two voucher programs (in Arkansas and Colorado} and three ESA programs (in Mississippi,
Nevada, and Tennessee) were authorized but not operating for all or part of 2015. Ohio considers
EdChoice and EdChoice Expansion to be one pragram. EdCholee is focused on students in low-
performing schools. EdChoice Expansion is focused on low-income students, We are considering
them to be two programs because they have different eligibifity criteria and Ohio provided us with
separate survey responses because the data could not be aggregated.

The size of voucher and ESA programs varies widely. Voucher programs
served between 1 and 30,378 students during school year 2014-15 (see
table 1). Further, the four largest programs, operating in Florida, Indiana,
Ohio, and Wisconsin, served approximately 73 percent of all voucher
students nationwide. In each state, the total number of students enrolled
in private school choice programs in school year 2014-15 was equivalent
to less than 4 percent of the students enrolled in public schools the
previous year.®

®Data on public school enrollment during scheol year 2013-14 is the most recently
available from the National Center for Education Statistics. National Center for Education
Statistics, Selected Statistics from the Public Elementary and Secondary Education

* Universe: School Year 2013-14, NCES 2015-151 (Washington, D.C.: July 2015),
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Table 1: Students Receiving Vouchers and Education Savings Accounts (ESA), by
Program, for School Year 2014-15

Number of Percent of total
students in choice students

State Program program nationwide
Empowerment Scholarship Account Program
AZ {ESA} 1,311 0.9
DC Opportunity Scholarship Program 1,879 1.3
FL Gardiner Scholarship Program {ESA) 1,665 1.1
McKay Scholarship Program for Students with
Disabilities 30,378 21.0
GA Special Needs Scholarship Program 4,408 3.0
IN Choice Scholarship Program 29,148 20.0
LA Loulsiana Scholarship Program 7,362 5.0
School Choice Pregram for Certain Students
with Exceptionalities 311 0.2
MS Dyslexia Therapy Scholarship Program 119 <0.1
Nate Rogers Scholarship for Students with
Disabilities Program 1 <0.1
NC Opportunity Scholarship Program 1,218 0.8
Disabilities Grant Program 685 0.5
OH Autism Scholarship Program 3,221 22
Cleveland Schoiarship Program 7,391 5.0
Educational Cheice (EdCheice) Scholarship
Program?® 19,826 13.5
Educational Choice {EdChoice) Scholarship
Program Expansion® 3,625 2.5
Jon Petarson Special Needs Scholarship
Program 3,470 2.4
Lindsey Nicole Henry Scholarship Program
OK for Children with Disabilities 373 0.3
Carson Smith Special Neads Scholarship
uT Pregram 757 c.5
Wi Milwaukee Parental Choice Program 26,868 18.0
Racine Parental Choice Program 1,733 1.2
Wisconsin Parental Choice Program 1,008 0.7
Total 146,745

Source: GAC surveys of voucher and ESA programs | GAC-18-712

20hio considers EdChoice and EdChoice Expansion to be one program. EdChoice is focused on
students in low-performing schocls. EdCheice Expansion is focused on low-income students. We are
considering them to be two programs because they have different eligibility criteria and Chio provided
us with separate survey responses because the data could not be aggregated.
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Equitable Services for
Students with Disabilities

The Individuals with Disabilities Education Act (IDEA) requires public
school districts to provide for the participation of parentally placed private
school children with disabilities in programs assisted or carried out under
IDEA Part B."® Specifically, school districts are required to provide special
education and related services—such as speech language therapy or
assistive technology—to the extent consistent with the number and
location of children with disabilities enroiled by their parents in private
schools located in the school district. “Parentally placed” children with
disabilities would include those students with disabilities enrolled by their
parents in private schools through private school choice programs.

IDEA requires that school districts conduct “child find” activities to identify,
focate, and evaluate children with disabilities who need special education
and related services and who are enrolled by their parents in private,
including religious, elementary schools and secondary schools located in
the school district." The district must provide special education or related
services for those parentally placed students the district has elected to
serve, in light of the services the district has determined (through

1920 U.S.C. § 1412(z)(10)(A); 34 C.F.R. §§ 300.130-300.144. According to Education
officials, some students are identified as having disabilities under Section 504 of the
Rehabilitation Act of 1973 but are not IDEA-eligible, and thare are no Section 504
requiremernts for public school districts to provide equitable services to these Section 504
students in connection with their parental placement at a privats school.

"The schoof district in which the private school is located is responsible for condcting
child find activities regardless of where the child lives. The child find process must be
designed to ensure the equitable participation and an accurate count of eligible children.
The school district is also required to conduct timely and meaningful consultation with
representatives of private schools and representatives of parents of parentally placed
private school children with disabilities on the child find process; the determination of the
proportionate share of funds; the consultation process itself: and the provision of special
education and related services, including how, where, and by whom services will be
provided, among other things. However, the district is responsible for making the final
decisions about the services to be provided to eligible parentally placed private school
children with disabilities.
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consultation with private schools and parents) to make available to this
population.'2

Districts are required to spend a proportionate amount of their federal
IDEA Part B funds (referred to as “proportionate share”) to provide special
education and related services to parentally placed private school
students with disabilities.™® The formula for determining the proportionate
share is based on the number of eligible parentally placed children with
disabilities attending private schools located in the district, in relation to
the total number of eligible public and private school children with
disabilities in the district’s jurisdiction. For example, if 10 percent of all the
students with disabilities attending public or private schools within a given
public schoo! district’s boundaries are parentally placed private students,
then 10 percent of the district’s IDEA funds should be used to serve
eligible private school students.

According to Education guidance, a district’s obligations to parentally
placed private school students with disabilities are not the same as those
for students enrolled in public schools or to students with disabilities
placed in a private school by a public agency. ™ Under IDEA, no
parentally placed private school student with a disability has an individual
right to receive some or all of the special education and related services

12E40h parentally placed child with a disability who has been designated to receive
services must have a services plan that describes the specific special education and
related services that the district will provide to the child in light of the services that the
district has determined it will make available to parentally placed children with disabilities.
Services may be provided directly by the district or through a contract with another entity.
The district must alwsays controt IDEA funds used to provide these services and hold tities
to all materials, equipmenit, and property purchased with federal funds. Thus, the disirict
rnay not pay funds for equitable services direcily to private schools. In addition, services
provided to parentally placed private school children with disabilities must be secular,
neutral, and nonideological.

13The cost of carrying out child find activities, including individual evaluations, may not be
included in this amount.

41 addition to parentally placed students, children with disabilities may also be placed in
or referred to a private schoof or facllity by a public agency as a means of providing
special education and related services under IDEA. When a schooi district places a
student with disabilities in a private school the financial obligations for this placement are
the responsibility of the scheol district, and the student is entitled to ali services necessary
to provide a free appropriate public education, regardless of the nature or severity of the
student’s disability.
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that the child would be entitled to receive if enrolled in a public school. In
contrast, public school students and students placed in private schools by
a public agency are entitled to all services necessary to ensure a “free
appropriate public education” (FAPE). ¢

-Equitable Services for
Students from
Disadvantaged Areas

Federal law requires districts to use a portion of their Title I-A federal
funds to provide benefits and services, on an equitable basis, to eligible
private school students. In general, Title I-A funds are used to provide
services to improve the achievement of students who are failing or most
at risk of failing to meet chalienging academic achievement standards
and who reside in public school attendance areas with high
concentrations of students from low-income families.

Under Title i-A, participating school districts must, after timely and
meaningful consultation with private school officials, provide eligible
private school students, their teachers, and their families with Title |
services that are equitable in comparison to those services provided to
eligible public school students, their teachers, and their families. " In

5A “free appropriate public education” means special education and related services that
{1) have been provided at public expense, under public supervision and direction, and
without charge; (2) meet the standards of the state educational agency, (3) include an
appropriate preschool, slementary schoal, or secendary schoo! education in the state
involved; and (4) are provided in conformity with an individualized education program
reguired under IDEA. 20 U.S.C, § 1401(9),

1820 U.S.C. § 6320; 34 C.F.R. §§ 200.62-200.67. Unless otherwise specified, in this report
we describe the provisions of Title I-A of the ESEA as amendead by the No Child Left
Behind Act of 2001, which was in effect during the period of our review, In December
2015, Congress reauthorized the ESEA, and the new law, known as the Every Student
Succeeds Act (ESSA), made various changes to the Title I-A equitable services
requirements, such as modifying the process for calculating Title I-A funding amounts and
astablishing an ombudsman responsible for monitoring and enforcement, while retaining
key requirements related to identifying and serving eligible private school students. Pub. L.
No. 114-95, § 1011, 129 Stat. 1802, 1871-74 (2015). Changes made by ESSA to the Title
I-A equitable services requirements are scheduled to take effect in the 2017-18 school
year,

" Consultation shall inciude issues, such as how the children’s needs will be identified;
what services will be offered: and how, where, and by whom the services will be provided:
among other things.
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general, private school students are eligible for equitable services from a
district if they (1) reside in a participating public school attendance area in
that district and (2) meet criteria related to educational need.’® Generally,
expenditures for services to private school students must be eq ual to the
expenditures for services to public school students on a per-pupil basis,
taking into account the number and educational needs of the children to
be served.®

Role of the U.S.
Department of Education

Education is responsible for ensuring that states and districts meet IDEA
and Title I-A equitable services requirements. Education’s Office of Non-
Public Education (ONPE) has a mission to foster maximum participation

of nonpublic school students and teachers in federal education programs

8The district in which the eligible child resides is responsible for ensuring equitable
services are provided, regardless of whether the private school he or she aftends is
located in the district. Similar to the equitable services requirements under IDEA, Title I-A
services may be provided directly by the district or through a caoniract with another entity;
services, including materials and equipment, must be secular, neutral, and nonideclogical;
and the public agency must retain control of funds and title to materials, equipment, and
property.

19S;:uacifica%ly, eligible children are those who have been identified as failing, or most at
risk of failing, to meet the state’s academic achievement standards on the basis of
muliiple, educationally related, objective criteria. Certain children may be identified as
eligible for Title 1-A equitable services solely by virtue of their siatus; for example,
homeless children ar children who participated in Head Start, Even Start, or Early Reading
First within the past 2 years. Children from preschooel through grade 2 are selected solely
on the basis of such criteria as teacher judgment, interviews with parents, and
developmentally appropriate measures.

2gpacifically, expenditures for educational services and other benefits o eligible private
school children shall be equal to the proportion of funds allocated to participating scheol
attendance areas based on the numbar of children from low-income families who attend
private schools. Districts may detesmine the number of children from low-income families
who attend private schools each year or every 2 years, One of the required consultation
topics is the method or sources of data the district will use to determine the number of
private schoel children from low-income families residing in participating public school
atiendance areas. Districts are authorized to use ong of several methods, including: (1)
using the same measure of low income used to count public schoel chiidren, (2} using the
results of a survey that, to the extent possibie, protects the identity of families of private
school students, and allowing such survey results to be extrapolated if compiete actual
data are unavailable; (3) applying the low-income percentage of each participating public
school attendance arez o the number of private school children who reside in that school
attendance area; or (4) using an equated measure of low income correlated with the
measure of low income usad to count public school children, States and districts may use
different methods of criteria to determine income or poverty levei for purposes of
determining whether ehildren qualify for participation in state private school chaice
programs.
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and initiatives. This includes issuing guidance and communicating with
national, state, and iocal educational agencies and associations on
nonpublic education topics, including the provision of IDEA and Title |-A
equitable services. ONPE also provides parents with information
regarding education options for their children.?’

..
Private School

Choice Programs Are
Growing, and
Eligibility Criteria
Often Include
Disability Status or
Income; Data
Variations Complicate
Comparison of
Student
Characteristics
across Programs

Participation in Private
School Choice Programs
Is Increasing

Participation in private school choice programs has more than doubled in
the past 5 years, according to our survey and related follow-up. From
school year 2010-11 through school year 2014-15, participation in private
school choice programs grew from approximately 70,000 students to

?1As part of this work, ONPE issued the report, U.S. Department of Education. Office of
Innovation and Improvement, Education Options in the States: Staie Programs That
Provide Financial Assistance for Altendance at Private Elementary or Secondary Schools
(Washington, D.C.; 2009).
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approximately 147,000.%2 Similarly, the funding these programs provided
for students increased from approximately $400 miilion to $859 million
during that period, according to our survey and follow-up. Since 2010,
nine states have started 13 new private school choice programs—seven
states started new voucher programs and two states started new ESA
programs-—contributing to this increase in participation.? (See fig. 2.)

Figure 2: Growth in Voucher and Education Savings Account (ESA) Private School
Choice Programs Operating from 1990 to 2015

Number of programs
25 First ESA .
authorized
in 2011 . )

1990 1995 2000 2005 2010 2015

Soursa: GAQ surveys of voucher and Education Savings Account (ESA) programs. | GAO-18-712

Note: Figure does not include the two voucher programs and three ESAs that were authorized hut not
operating during seme or alt of 2015.

22Partic:ipation approximations are based on data from state private schoal choics
programs, with the exception of data about Ohio school year 2010-11 participation rates.
The school year 2010-11 approximations for Ohio programs are based on data from the
Friadman Foundation for Educational Choice because the state did not have data
available for that school year.

230)hio considers EdChoice and EdChoice Expansion to be one program. EdChoice is
focused on students in low-petforming schoels, EdChelce Expansion is focused on low-
income students. We are considering them to be two programs because they have
differant eiigibility criteria and Ohio provided us with separate survey responses because
the data could not be aggregated.
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Four of the states that created new programs from 2010 through 2015
already had existing programs. For instance, Wisconsin created the
Milwaukee Parentai Choice Program—the nation’s first school voucher
program—in 1990, added a voucher program for Racine in 2011, and
added one for the rest of the state in 2013. Similarly, Ohio launched the
Cleveland Scholarship Program in 1996 and has added four programs
since then, including programs focused on students with disabilities,
students in low-performing schools, and low-income students living
outside Cleveland. In addition, Florida’s voucher program began in 2000,
and an ESA program began in 2014. '

Some states have also increased or lifted enrollment caps or expanded
the categories of students eligible to participate in existing private school
choice programs, according to program documents we reviewed. For
example, figure 3 shows how Arizona’s ESA program and Indiana’s
voucher program have expanded program eligibility to new groups of
students over time.

Figure 3: How Arizona’s Education Savings Account (ESA) Program and Indiana’s Youcher Program Have Expanded
Eligibility to New Groups of Students

New e_ﬁgibi!ity categaries for the Arizona New eligibility categorieg
Education Savings Account {ESA) program for the Indiana voucher program

o e +——— Two semesters in public school
Students with disabilities ———« ]

*+———— Previous scholarship award
Students in low-performing schools —-——#

Students in foster care, adopted students or
sitdents who are about to be adopted

Students from military famities ——

&—— Previous Choice Scholarship students

#+———— Continuing Cheice Scholarship students
»—————— Special education students

s————— Students in low-pesforming schools
*————— Siblings of eligible children

Students entering kindergarten {otherwise eligible) —— —4&

Preschool chiidren ———«

Siblings of efigible children —-—

Students on Native American reservalions —————

Source: GAQ analysis of state documeants, | GAC-18-712
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Student Eligibility Criteria
for Private School Choice
Programs Include
Students’ Residence,
Disability Status, and
Family Income

School voucher and ESA programs consider various factors when
determining whether students are eligible to participate, according to our
survey and review of state documents. For example, 7 of the 20 voucher
programs are limited to students residing in specific areas, school
districts, or who are attending low-performing public schools, while the
remaining voucher programs and all ESA programs are open to qualifying
students statewide. For instance, Wisconsin has a program specific to
Milwaukee and another for Racine, and Ohio’s EdChoice Scholarship
Program focuses on those students who attend low-performing schools.
In contrast, Indiana’s Choice Program is open to eligible students across
the state. '

In addition to students’ place of residence, almost ali voucher and ESA
programs used disability status or family income as eligibility criteria,
according to our surveys. See table 2 and Appendix I1.

Table 2; Use of Family Income and Disability Status as Eligibility Criteria for Private
. School Choice Programs, as of 2015

Number of education

Number of voucher savings account {(ESA})
programs operating in programs authorized by
Efigibility criterion 2015 that used criterion 2015 that used criterion

Student's family income is
below a certain level 8 0

Siudent has an identified
disability or an Individualized ‘
Education Program (IEP) 10 4

Either family income or

disability status 1? 0
Neither family income nor

disabiiity status 1° 1°

Source: GAC surveys of voucher and ESA programs. | GAD-18-712

Note: Vaiues in the table above indicate the number of programs that responded in eur survey that
either: “students must always meet this criterion to be efigible” or “this criterion is one of several ways
a student may be eligible.” Three of the five ESAs included in this table were autharized but not
eperational at the start of school year 2015-16.

“Indiana’s Choice Program requires all students to meet income requirements, ptus one of seven
other characteristics. One of these additionai characteristics is disability (i.e.. a student requires
special education or related services).

Eattending a low-performing school is the key eligibility criterion for the Ohio Educational Choice
Scholarship Program.,

“The Nevada Education Savings Account Program is open to all K-12 students in the state provided
that they have aitended a public school for 100 consecutive days prior to applying.
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Programs vary in how they define eligible disabilities and family income
thresholds, according to our review of state documents. For example,
some programs that focus on students with disabilities are open to any
student with a current IDEA individualized education program (IEP) from
their home public school district. Other programs are limited to students
with specific disability diagnoses, such as autism, dysiexia, or a speech or
language impairment. Programs have different income thresholds as well.
For instance, Wisconsin's Milwaukee and Racine programs offer
vouchers to eligible students with family incomes at or below 300 percent
of the federal poverty level, whereas students from families at or below
200 percent of the federal poverty level are eligible for vouchers through
Ohio's EdChoice Expansion Program.

Programs also often reported that they consider prior program
participation or prior public school attendance when determining initial
student eligibility or continued eligibility in subsequent years. Twelve of
the 20 school voucher programs and three of the five ESAs we surveyed
consider students’ prior participation in their program when determining
annual eligibility. For example, in all of Wisconsin’s voucher programs the
income fimits do not apply if the student continues in the program in
subsequent years. As a result, students whose family income increases
over time can continue in the program as long as they initially met income
eligibility requirements. In addition, 11 of the 20 operating school voucher
programs and four of the five authorized ESAs we surveyed reported that
one eligibility criterion was prior attendance in a public school for a set
minimum number of days.?

**The “federal poverty guidelines,” which are used in determining eligibility or distribution
of funding for certain federal programs, are updated by the Dapartment of Health and
Human Services each year. In 2015, the federal poverty guideline for a family of four in
the 48 contigucus states and the District of Columbia was $24,250. Annual Update of the
Depariment of Health and Human Services Poverty Guidelines, 80 Fed. Reg. 3236 {Jan.
22, 2615). Non-federal programs may in some cases elect to use the faderal guidelines as
weil.

*Seven of the 20 operating voucher programs and three of the five authorized ESAs
reported using both minimum priar attendance in public schools and pricr participation in
the program as eligibility criteria,
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Private School Choice
Program Funding Amounts
and Sources Vary

Just as student eligibility requirements vary across programs, so too does
the funding amount that programs provide for students (see tabie 3).

Table 3: Average Voucher Amounts and Total Funds Distributed in School Year
2014-156 ;

Minimum Median Maximum Total

Average Voucher Amounts $2,200 $5,500  $17,200
Total funds individual programs  $0.6 $205.8
distributed to students million million $826 million

Saurce: SAQ survey of voucher programs and documents fram program officials |GAQ-16-712

Note: These amounts congisted entirely of state funds, with the exception of the federally funded DC
voucher program, which provided $13.95 miilion for students in school year 2014-15, with an average
vaucher amount of $9,222,

The specific voucher amount that a student receives is affected by a
student’'s characteristics or the institution’s characteristics in 19 of 20
voucher programs, according to our survey. The most common
characteristic affecting the voucher amount is the student’s grade level
(11 of 20 programs), according to our survey. For instance, some
programs reported they have one voucher amount for grades K-8 and
another, higher, voucher amount for grades 8-12. Students’ disability
status also affected voucher amounts in 7 of 20 programs. For example,
Ohio’s Jon Peterson Scholarship Program has six voucher funding
amounts based on a student's type of disability.

About half of programs also consider private school tuition or public
school funding when determining voucher amounts for individual
students. In our survey, 8 of the 20 voucher pregrams reported that
private school tuition affects the voucher amount, and 6 of 20 voucher
programs reported that the amount public schools spend on their students
affects the student's voucher amount. For both ESA programs currently
operating, the annual amount is approximately 90 percent of the state
funding the district would have received had the student attended public
school.? (See table 4 for more detailed information about factors that
affect voucher amounts.)

28 For example, in Arizona, ESA students receive 90 percent of the state funds that would
have gone to thelr public school district to support their education. For students with
disabilities, this amount is generaliy mere than the amount for students without disabilities.
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Table 4: Student and Institutional Characteristics That Affect Students’ Annual Voucher Amounts for School Year 2014-15

Institutional
‘ Student Characteristics Characteristics
c = b=
5 8 £ @
§ 3 243
© o ] = 2 ch
_ E @ 5 3 T oo
[5] Q - 2 £ Q2 o+
= Q = = [5] = =
[0} ) c [=} O 0 0 00
o = = - o @ w [ o
i) = = [ = =< 2 -5
B § E 2 § & 3=
State  Program o) =} $ T [0} y LT 5®
bC Oppoertunity Schelarship Program v — —_ — — — — v
FL McKay Scholarship Program for Students with Disabilities v v — — v v v —
GA Special Needs Scholarship Program — v — — —_ — v —
IN Choice Scholarship Program — v v v v v — —
LA Louisiana Schoiarship Program v v — — — v v —
School Choice Program for Certain Students with
Exceptionalities — — —_ — v — v —
MS Dyslexia Therapy Scholarship Program v — — — —_ — — v
Nate Rogers Scholarship for Students with Disabilities
Program — — — — — —_ v —
NC Opportunity Scholarship Program — — v v — v — ——
Disabitities Grant Program — — — — — v — —
OH Autism Scholarship Program — — — — — — — —
Cleveland Scholarship Program v — — — v — — —
Educational Choice (EdChoice) Scholarship Program® v — — — v — — —
Educational Chaice (EdCheice} Schotarship Program
Expansion® — — v v v v S —
Jon Peterson Special Needs Scholarship Program — v — — — — — —
Lindsey Nicole Henry Scholarship Program for Children with
OK Disabilities v v — — v v v —
uTt Carson Smith Special Needs Scholarship Program v v — —_ — v — —
Wi Milwaukea Parental Choice Program v — — — — — — v
Racine Parental Choice Program v _ — — — — — v
Wisconsin Parental Cheice Program v — — — — — — v
Total 11 7 3 3 7 8 6 5
Legend:

v = Program officials responded in cur survey that a given student or institutional characteristic affected the annual vaucher amount for eligibte students during school year 2014-15.
— = Program officlals responded in our survey that a given studant or institutional characteristic did not affect the anauai voucher amount for eligible students during schoo! year 2014-15.

Source: GAG survey of voucher programs | GAC-16-712

*Ohio considers EdCheice and EdChoice Expansion to be one program. EdChoice is focused on

students in low-performing schools. EdGhoice Expansion is focused on low-income students. We are
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consideting them te be two programs because they have different efigibility criteria and Ohio provided
us with separate survey responses because the data could not be aggregated.

With the exception of the federally funded DC Opportunity Scholarship
Program, private school choice programs are funded by states. The
programs we visited reported using a variety of funding approaches,
including different approaches within the same state. For example, in
school year 2014-15, Wisconsin funded the Racine and Wisconsin
Parental Choice Programs entirely with state general funds. However, it
funded the Milwaukee Parental Choice Program with a mix of state
general funds and state funds that would have otherwise gone to the
Milwaukee Public School District (68 percent and 32 percent,
respectively, in 2014-15, according to state officials). According to
officials, Milwaukee may levy additional property taxes on city residents to
recoup the lost state funds.

Variations in Data
Availability and Definitions
Complicate the Ability to
Compare Student
Characteristics across
Voucher Programs

It is difficult to compare the characteristics of voucher students across
states because programs vary in the extent to which they collect such
data and how they define key categories.?” For example, according fo our
survey responses, programs most frequently collected and reported
information about students’ gender and race and ethnicity, but this
information was only collected and reported by about half of the voucher
programs. Further, programs collected information about racial and ethnic
categories differently, making it difficult to meaningfully compare this
information across programs. Fewer than half of the programs reported
collecting information about students’ disabilities, incomes, or English
Learner status in our survey.

Gender: Twelve voucher programs—representing approximately 73
percent of voucher students nationwide—collected and reported gender
information in our survey (see fig. 4). Half of these programs reported a
roughly even distribution of male and female participants. The remaining
programs were all specifically for students with disabilities and reported
varied distributions of male and female participants.

27GAQ did not survey ESA programs about student characteristics, given the small
number of operating programs.
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Figure 4; Student Gender Breakdown for School Year 2014-15 among Voucher Programs That Reported Data

Male « » Female

Opportunity Schofarship (N.C.) 50 | '
Choice Scholarship (Ind.) 50 ‘
Opportunity Scholarship (D.C.) 49 I

Cleveland Schelarship (Ohio) 49 L

Educational Choice 48
Schoiarship (Ohlo)

Educational Choice Scholarship
Expansion {Ohic)

|

Jon Peterson Special
Neads Scholarship (Chio)

School Choice Program for Certain
Students with Exceptionalities (f.a.}

Special Needs Scholarship (Ga.) 31

McKay Scholarship for Students
with Disabilities (Fla.)

Autism Schalarship (Ohic} 8 I

80 80 40 20 2 20 40 60 80
Percentage of students
Source: GAO survey of voucher programs, | GAQ-16-712
Noter We did not include information on cne program because It enrolled fawer than 10 students.

Race and Ethnicity: Twelve of the 20 voucher programs, representing
approximately 78 percent of voucher students nationwide, collected and
reported students’ race and ethnicity in our survey.?® However, these data

BFour additional programs in two states responded that they collect information about
race and ethnicity, but they could not report the rasuits. For example, one of the states we
visited said they request this information in individual student applications, but they do not
compile the results for reporting purposes.
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cannot be compared across all programs because the programs collected
certain race and ethnicity categories in different ways.?

+ Ethnicity. Four programs reported “Hispanic/ Latino” separately from
racial categories such as “White” or “Black/African American”, and the
other eight programs collected “Hispanic/L.atino” as a racial category.
Data with different definitions cannot be meaningfully compared
across programs because students who identify as ethnically
“Hispanic/Latino” are also asked to identify with a racial category like
“White” or “Black/African American” in some programs but not others.
(See fig. 5 and fig. 6 for racial and ethnic information by program,
grouped by how the program collected information about whether
students were “Hispanic/Latino™.)

. Race. Programs also aggregated racial categories in inconsistent
ways. For example, one large program included students identified as
“American Indian/Alaska Native”, “Asian”, “Native Hawaiian/Pagcific
Islander’, and “race was not reported” into the “other” category in our
survey, and another program reported specific numbers for these
racial categories.*

297 meaningful comparison of the race and ethnicity of private school choice students to
their public scheol counterparts would require capturing the race and ethnicity of the
subpopulation of aligible students in the correct geographic area. For example, to
meaningfully compare the race and ethnicity of those students in the Georgia Spedial
Neads Scholarship, one would need o know the demographics of those students wna
were eligible to apply because they had a quaiifying disability IEP and met residency or
public school attendance requirements. Such analysis was beyond the scope of this study.

30Given the variation among programs’ definitions, GAO aggregated the results for such
students to provide consistent information.
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Figure 5: Racial and Ethnic Makeup of Voucher Students for Scheool Year 2014-15 in the Four Programs That Reported
Hispanic or Latinc Ethnicity Separately from Race

Program data on student ethnicity

Opportunity Scholarship (D.C,)
Special Needs Scholarship (Ga.)

Loulsiana Scholarship (La.}

School Choice Program for Certain
Students with Exceptionalities {Lz.)

0 5 10 15

Percentage of studants

Program data on student race

Opportunity Scholarship (D.G.) | & ; e 85

Special Needs Scholarship (3a.) 58 bt “

Louisiana Scholarship (La.) 12 | ' 81

School Choice Program for Certain 70 .
Students with Exceptionalities (La.}

o 20 44 &0 80 100

Parcentage of students

[ e
[:I Black/African American

Hispanic/Latina

- All other races

Source: GAD survey of vaucher programs, | GAD-16-712

Note: Program responses to the second chart do not totat 100 percent in cases where programs did
not report data on one or more students.

Page 21 GAO-16-712 School Choeice



e

Figure 6: Racial and Ethnic Makeup of Voucher Students for School Year 2014-15 in the Eight Programs That Reported
Hispanic or Latino as a Racial Category
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According to our survey responses, voucher programs less frequently
collected information about other student characteristics, and the
information collected was more limited:

« Disability: About half of the voucher programs designed to serve
students with disabilities did not collect information about participating
students’ disability type, according to our survey.®* This included the

31 Among the 10 programs specifically for students with disabilities, 3 were for specific
disabilities (Dyslexia, Autism, and speech-language disabilities), and 7 were open o
students with a range of disabilities. Four of the 7 programs for students with a range of
disabilities reported information about disability types in our survey. indiana was the only
program not specifically for students with disabilities that coliected information on disability
type. This program requires all students to meet income requirements, pius one of seven
other characteristics. One of these additional characteristics is disability (i.e. a student
requires special education or related services).
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largest program for students with disabiiities, which had over 30,000
participants in school year 2014-15. When programs did collect
information on students’ disability type, the two most common types
reported on our survey were “other health impairment” and “specific
learning disability”.

« Family Income: Five programs—representing 30 percent of voucher
students—coilected and reported that they had data on student family
income. Although student family income is frequently used to
determine students’ eligibiiity, programs may not always compile or
have access to these data. For example, programs may collect
income data to determine students’ initial eligibility but not compile or
analyze those data. Alternatively, programs may rely on an outside
party, such as a different state agency or participating private schools,
to determine income eligibility.

» English Learners: Two programs—representing 24 percent of voucher
students—collected and reported data on English Learners. During
school year 2014-15, English Learners made up less than 1 percent
of participating students in one program and 8 percent in the other.

T aa
Private School

Choice Programs
Placed Some
Requirements on
Participating Private
Schools

%20ur survey asked how many voucher students had each of the following disabilities in
school year 2014-15: autism, deaf-biindness; deafness; developmental delay; emotional
disturbance; hearing impairment; intellectual disability, multiple disabilities; orthopedic
impairment; other health impairment; spacific learning disability; speach or language
impairment; traumatic brain injury; visual impairment, including blindness; and other.
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Most Private School
Choice Programs
Required Minimum
Teacher Qualifications and
Student Assessments

During school year 2014-15, the number of participating private schools
per voucher program ranged from 1 to 1,301, according to our survey,
and almost alt programs reported that schools must be accredited or
otherwise reviewed before participating.3® Specifically, 19 of the 20
operating voucher programs and one of the two operating ESAs required
schools to be accredited or undergo another review process, according to
our survey and subsequent document analysis.*** These review
processes typically included steps like reviewing financial and safety
information, as well as affirming that the school will follow the
requirements of the specific school choice program. For example,
participating schools in Indiana must agree to assist students with
voucher applications. Some states also required and verified that schools
met criteria related to curriculum or student performance, such as student
test results.

Eighteen of the 20 voucher programs reported in our survey that private
school teachers in participating schools must meet minimum education
requirements, such as obtaining a bacheior’s degree. Officials described
the minimum qualifications as different than those for public school
teachers in all but 2 of these programs, often because private school
teachers were not required to obtain the state teaching credential typically

33gge Appendix IIl for more information about the number of participating private schools
per voucher program and the average number of vaucher students per participating
private school.

347he North Carolina Disabilities Grant Program did not require a review process in school
year 2014-15, but it starfed requiring such a process in school year 2015-18. The Arizona
ESA did not require participating private schoois to be accredited or otherwise reviewed.
All private schools in Arizona are eligible to participate if they are located in the state and
da not discriminate on the basis of race, color, or national origin.

35| about half the programs, this involved the school receiving accraditation from the
state or an external organization, such as a regional or religious accreditation
organization. GAO did not assess or verify how each program ensured that accreditation
or other types of reviews took place. In the case of the District of Columbia Opportunity
Schotarship Program, GAQ has previously identified weaknesses in the program’s internal
controls regarding participating private schools. See GAD, DISTRICT OF COLUMBIA
OPPORTUNITY SCHOLARSHIP PROGRAM: Actions Needed o Address Weaknesses in
Administration and Oversight, GAO-13-805 (Washington, D.C.. September 2013).
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required for public school teachers. One of two operating ESAs reguired
private school teachers to hold bachelor’s degrees.

Most voucher programs and one of the two operating ESAs also required
schools to measure the academic performance of enrolied private school
choice students, albeit in different ways. Specifically, 17 of the 20 voucher
programs require schools to measure student performance through one
or more methods, according to program officials and documents.® Most
commonly, voucher programs required the same tests as required for
public school students.®® In about half of these programs with
requirements to measure student performance, schools were required to
provide parents with written progress reports in addition to, or instead of,
providing test results. Officials at some private schools we visited across
the country described advantages, disadvantages, or both perspectives
on performance testing requirements, citing them as useful to measure
students’ progress but costly for both the school to administer and for
students who lose instructional time.

Most Private School
Choice Programs Did Not
Cap Schools’ Tuition or
Restrict Their Admissions
Policies

Thirteen of the 20 voucher programs and both operating ESAs—
representing slightly more than half of voucher and ESA students
nationwide—did not cap the tuition amounts schools could charge private
school choice students, according to our survey and related follow-up.
The 7 programs that did cap tuition for some or all private school choice
students were located in Louisiana, Ohio, and Wisconsin and were
designed to serve low-income students or those in low-performing

%ot operating ESAs outlined qualifications for other types of educational providers,
such as tutors or therapists. '

*"The three voucher programs without performance requirements were for students with
disabilities.

% This report did not identify how private school cheoice programs used assessment results
or whether they compared resuilts to those for public school students.
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schools.?® Six voucher programs reported participating private schools’
tuition information in our survey, with average tuition rates ranging from
$5,541 to $26,266 in school year 2014-15. We found a similar range of
tuition amounts among the 12 schools we interviewed. * In most of these
schools, officials described instances where the school covered some or
all of students’ additional tuition through scholarships or other programs.
Some of the schools we interviewed also charged parents fees for a
variety of items or services, such as registration, books, technology, or
planning for and documenting progress for students with disabilities.

Most private school choice programs also reported allowing participating
private schools to set their own admissions policies. Specifically, 16 of the
20 voucher programs and both operating ESAs—covering 75 percent of
all voucher and ESA students nationwide-—allowed schools to use
admission criteria of their choosing, according to program officials and
documents. The remaining 4 programs, located in Louisiana and
Wisconsin, required private schools to accept all voucher students if
space was available or use a lottery if there were more students than
available seats.*! Advocates of private school choice have written that it is
important to allow private schools to set their own admissions criteria
hecause it is central to maintaining a school’s autonomy and mission.
Conversely, others we interviewed cited concerns that admission criteria
may limit student access to certain private schools.

38according to program documents and our survey, Louisiana prohibited tuition charges
aver the vouchar amount, Ohio’s three voucher programs not specifically for students with
disabilities prohibited most tuition charges over the voucher amount for famiiies at or
below 200 percent of the poverty level. The Cleveland Scholarship Program does permit
high schools to charge fow-income families tuition above the scholarship amount.
Wisconsin's three voucher programs prohibited tuition charges over the voucher amount
for all students in grades 8 or lower and for high school students from famnilies at or below
220 percent of the federal poverty level.

_4°This included both voucher and ESA schools, Of the 12 schools selected, officials at one
schaol were not available to be interviewed and agreed o respond in writing to an
abbreviated list of GAQ guestions.

For axample, programs in Wisconsin require private schools to accept ali eligible
voucher students if space is available at the school or if the number of total voucher
students is within program participation limits. If more students applied than there are
available seats, students must be accepted on a random basis.
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Officials from many of the schools we interviewed told us that an
applicant's disciplinary history and academic achievement were
considerations in the admissions process, while religiously affiliated
schools varied in their approach to considering students’ religion.*? For
example, officials from two schools for students with disabilities said they
considered discipline history because aggressive or other inappropriate
behavior could adversely affect other students. Once students were
enrolled in schools, voucher or ESA programs did not generally set or
restrict schools’ discipline policies, according to program officials and
documents. For example, an Ohio official we spoke with said the state’s
voucher programs keep schools’ policy handbooks on file—including
discipline policies and criteria for expulsion—but do not restrict the
content of such policies. Wisconsin's three voucher programs prohibit
schools from disciplining students due to late payments, but did not
restrict schools’ disciplinary policies related to student behavior,
according to our review of program documents. Religiously affiliated
schools we visited varied in whether religion was considered during the
admissions process.*® For example, one school required all students in
fourth grade and above to agree to follow a list of religious principles
when applying to the school, and officials from another said students with
the same religious affiliation as the school received priority during the
admissions process. In contrast, officials from four other religiously
affiliated schools said religion was not considered during the admissions
process, though three of them said most of the student body was affiliated
with the school’s faith.

There is limited information available about how many private school
choice students remained in private schools after they were admitted. In
our survey, 6 of the 20 voucher programs—covering 10 percent of
voucher students—reported the total number of students who did not

“*This does not include the schools in Wisconsin, which are prohibited from applying
admissions criteria for private school choice students. The three Wisconsin voucher
programs allow parents to opt their children out of participating in religious activities once
they were enrolled. Officials we interviewed at two religiously affiliated schools in
Wisconsin said students rarely declined to participate in religious classes or refigious
services.

Four of 20 voucher programs reported in our survey that they track information about
schools’ religious affiliation. Among these 4 programs, 89 to 88 percent of participating
private schools were religiously affiliated.
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complete the 2014-15 school year in the same participating school, with
totals that ranged from O to 8 percent. Anecdotally, private schools we
visited cited instances where students left due to academic or financial
challenges, or because the student did not feel the school's culture met
their needs. Officials at two schools described scenarios in which enrolled
students with disabilities left the school because the student required
more services than the school could provide.

Providing Federally
Funded Equitable
Services Can Be
Complicated by
Private School
Choice Programs,
and Education Has
Not Provided Related
Guidance

Selected Public School
Districts Work with Private
Schools and Varied in
How They Provide
Equitable Services

Districts have flexibility in how they provide IDEA and Title |-A equitable
services to private school students, and officials in the eight public school
districts we interviewed reported using different approaches. These
selected districts also varied in the number of private school students for
whom they provided equitable services (see table 5).
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Table 5: Selected Districts Varied in Reported Number of Private Students Who Received IDEA and Title I-A Equitable
Services and Amount of Federal Funds Set Aside for Equitable Services, School Year 2014-15

Arizona Indiana Ohio Wisconsin
Large Small Large Small Large Small Large Mid-size
Urban Rural Urban Rural Urban Rural Urban Suburban

IDEA Equitable Services for Parentally Placed Private School Students with Disabilities

Number of parentally
placed private school
students who received

IDEA equitable services

38 <1G 709 25 413 0 208 115

Total IDEA funds for
public and private
school students

$5.33 mi} $0.33 mil $9.04 mil $080 mil  $13.4Z2mil  $0.63mil  $22.54 mil $4.82 mil

Percent IDEA funds set
aside for private
students

0.6% 7.5% 10.3% 7.3% 5.5% 1.8% 4.7% 3.5%

Title |-A Equitable Services for Students from Disadvantaged Areas

Number of private
students who received
Title 1-A services

31 160 663 0 2,662 16 6,514 799

Total Title |-A funds for
- public and private
school students

$4.1 mil $0.98 mil $11.1mil $0.28 mil $35.0 mil $1.5mil $36.0 mil $5.0 mif

Percent Title [-A funds
generated for services
for private students

0.4% 5.3% 9.1% n/a T1% 1.5% 28.9% 8.5%

Source: GAQ analysis of district-reponed information, | GAQ-16-712

Note: "Title -A” refers to Title |, Part A of the Elementary and Secondary Education Act of 1985, as
amended by the No Child Left Behind Act of 2001, “IDEA” refers to Part B of the Individuals with
Disabilities Education Act,

Once funding amounts have been calculated, districts we visited reported
using a variety of approaches, in consuitation with private schools, to
implement federal IDEA and Title I-A equitable services requirements in
three key areas: (1) identifying eligible students, (2) determining which
students to serve, and (3) providing services.* The processes for

*In this report, we focused on selected districts’ efforts to deliver equitabie services. We
did not include information on districts’ efforts to comply with other requirements, such as
how they calculate the funding amounts to be used for equitable services under each
program.
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implementing IDEA and Title I-A equitable services requirements are
similar, though there are key differences between these federal programs,
such as the populations served and the role of parents in the consultation
process. See figure 7 for key steps and requirements for providing IDEA
and Title I-A equitable services.

Figure 7: Key Steps in IDEA and Title |-A Requirements for Providing Eqguitable

Services to Private Sch

Consultations

ool Students

Both {DEA and Title I-A require consultations during the desigh and development of services,
and throughout the progess

IDEA

Private
school officials

Parent district
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= |DEA: District conducts
“child find" activitles to
identify eligible students
with disabiiities placed by
their parents in private
schools jpcated within the
district.

@ Title I-A: District identifles
private schoo! students
residing in a participating
public school attendance
area who also meet
educational need critetia.

g %’ 15 f('%\"%.\lg-

£l 1dentify eligible students

H Determine which
students to serve

{Some siigible students
may not recelve services)

IDEA: Students sslected
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process with private
school offisials and
parent representatives.

Title I-A: Students
salected based on
students’ relative
academic nesd?

b

Private
school offlclats

=

P °
fgg,ﬁ\ﬁ

B Provide benefits
and services
For both IDEA and
Title I-A, after timely
and meaningful
consuitation with
the appropriate
representatives,
districts determine
the services that wiii
be provided fo private
school students.

Source: Education reporis and guidance on the Individuals with Disabilities Education Act ((DEA) and Tile |, Part A, of fne Elementary
and Secondary Education Act of 1965, as amended by the Ne Child Left Behind Act of 2001 (Tille I-A). | GAO-16-712

"I donsultation with private school officials, a district must establish multiple, educationally related,
objective criteria to determine which private schoo! children are eligible for Title I-A services, and,
within the eligible group, which children wili be served. To the extent appropriate, the district must
select private school children who are in greatest need of educational assistance.

Note: This figure presents a high-level overview of IDEA and Title i-A requirements for providing
equitable services to private school students. For clarity purposes, we amitted some steps and
requirements, such as the process for calculating the funding amount to be used for equitable
services.
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Identifying, Locating, and
Evaluating Eligible Students

Determining which Students to
Serve

IDEA Equitable Services for Students with Disabilities

In the eight public school districts we selected, identifying private school
students eligible for IDEA equitable services—known as child find—
included outreach to local private schools and daycares and
advertisements to the community, such as fliers, TV and radio ads, and
posters, according to district officials. One large urban district used a
“neighborhood approach” in which each public school is responsible for
child find activities at any nearby private schools, Officials from private
schools we interviewed generally reported that they understood how to
identify and refer students with disabilities to the district for evaluations.
Some private school officials described using tools or guidance, like
teacher surveys, to help identify students who may have a disability.

Districts have flexibility in determining which IDEA services to provide to
parentally placed students because these students do not have individual
entitlements to special education or related services.*® The districts we
visited reported providing IDEA equitable services to between 28 and 100
percent of eligible private school students (see table 6). In these districts,
officials reported different ways of determining which |DEA-eligible
students to serve, in consultation with private schools and parents. For
example, officials from one urban district told us that after consultation
they decided to exclusively serve students in the lower grades who had
speech therapy needs. Officials at another district described making
decisions about the number of students to serve based on the speech
therapists’ available caseloads and used a waitlist for the students that
exceeded that amount.

“SIDEA does not dictate the types or amounts of special education and related services
districts must provide to their population of parentally pfaced children with disabilities in
complying with IDEA's equitable services requirements, Which services the district will
provide to this population and the amounts of services parentally placed students with
disabilities will receive are discussed in the consuitation process and are based on the
numbers and needs of the district's population of parentaily placed children with
disabilities. However, the district must make the final decisions with respect to the services
to be provided ta eligible parentally placed children with disabilities. 34 C.F.R. 8§ 300.134,
300.137, 300.138.
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Table 6: Reported Propertion of Parentally Placed Private School Students with Disabilities Who Received IDEA Equitable
Services in Selected Districts, School Year 2014-15

Arizona Indiana Ohio Wisconsin
Large Small Large Small Large Small Large Mid-size
Urban Rural Urban Rural Urban Rural Urban Suburban
Percent of Eligible
Private Students
Receiving IDEA
Equitable Services 84 100 81 85 29 nja 28 97

Source: GAC analysis of distict-raported infarmation. 1 GAC-16-712

Note: N/A indicates that private schools did not have students recelving [DEA equitable services.

Providing Setrvices Speech and language therapy was the most common service offered,
according to officials in all selected districts. Officials at fwo private

schools also said they received equipment for eligible students, such as
iPads or computers. All of the eight districts provided services to students
on site at the private schools, using public schoo! staff to deliver the
services in some cases and contractors in others. Education guidance
states that districts providing on-site services may be less costly and
could help eliminate the need to transport children to and from services.*®
One district provided disability services through a consortium with other
districts, which they reported created efficiencies in administering these
services.

Title I-A Equitable Services for Students from Disadvantaged Areas

Identifying Eligible Students Selected public school districts identified private school students who
were eligible to receive services in several ways, using criteria
established in consultation with private schools. Districts we visited used
information like report card grades, state test scores, or teacher
recommendations to determine students with “educational need”.

46Equeation’s guidance states that, fo the extent consistent with law, districts are
encouraged to provide IDEA equitable services at private schools. 1f services are not
offered on the private schoal site, the district is responsible for providing transporiation to
the service site if it is necessary for the student to benefit from or participate in the service.
Transportation is not required to be provided between a student’s home and his or her
private school. 34 C.ER. § 300.139.
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Determining which Students to
Serve

Districts and private schools have flexibility in how they distribute Title I-A
services among eligible private school students; some districts provided
services to all eligible students while others served a subset of students
{see table 7). In cases where services are provided to a subset of
students, district officials, in consultation with private school officials, must
determine which children will receive services. Officials at districts and
private schools we interviewed described various methods for prioritizing
potentially eligible students for services. For example, two districts listed
all eligible students, ranked by level of academic need, and served those
with the greatest academic need first. Officials from another large school
district said private school principals were responsible for prioritizing
among eligible students, using criteria that were specific to the structure
and academic expectations of each particular school.

Table 7: Reported Proportion of Private School Students Residing in Selected Participating Public School Attendance Areas
Who Received Title [-A Services, School Year 2014-15

Arizona Indiana Ohio Wisconsin
Large Small Large Small Large Small Large Mid-size
Urban Rural Urban Rural Urban Rural Urban  Suburban
Percent of Private
School Students
Residing in
Participating
Public School
Attendance Areas
Who Received
Title I-A Services 100 100 30 na 51 36 31 39

Source: GAD analysis of district information, | GAO-16-712

Note: N/A indicates that no private schools had students who received Title I-A equitable services.

Providing services

Most (seven of eight) of the districts we visited provided math andfor
reading tutors who traveled to private schools to provide Title |-A
equitable services onsite, according to district officials. Officials we
interviewed in two districts reported contracting with a private company to
deliver instructional services to private school students. Officials in three
other districts described sending public schoo! personnel to private
schools, and one district joined a consortium of public school districts to
consolidate the administration and provision of equitable services. Not all
private schools with children eligible to receive Title I-A equitable services
participate in those services. For example, three private schools we
visited told us they did not participate in Title I-A equitable services.
Officials at these schools told us that after fearning about Title I-A
equitable services they informed the district that they were not interested
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in participating for various reasons, such as concern about administrative
burden.*

Officials Reported That
Private School Choice
Programs Can Complicate
Providing Equitable
Services, and Education
Has Not Developed
Related Guidance

Because the eligibility criteria for most private school choice programs are
focused on students with disabilities or disadvantaged students,
increased participation in private school choice programs may increase
the number of private school students who are eligible for and receive
federally funded IDEA and Title [-A equitable services. Officials in most
public school districts we visited (six of eight) could not quantify the
financial implications of the private school choice programs on the district,
especially given that such shifts occurred simultaneously with other
factors affecting district enrollment and budgets.

However, state and public school district officials we interviewed said
providing equitable services in the context of private school choice
programs created confusion and made these services more time-
consuming to provide. Specifically, some of the state and district officials
we interviewed said they were confused about whether participation in
private schoo! choice programs changed students’ eligibility for federally
funded equitable services or changed the public school district’s roles and
responsibilities in providing these services. For example:

. Officials from two of the districts we visited had questions about
whether a student’s participation in private school choice programs
changed their eligibility or priority for IDEA and Title I-A equitable
services. For example, in one state we visited, we found instances in
which state and district officials reported conflicting information about
whether private school choice students were eligible for IDEA
equitable services. Education and state officials told us that private
school choice students were considered to be parentally placed
private school students, and eligibility for IDEA services would not be
affected by being in a choice program. However, officials at one
district within the state said these students wouid not be eligible for

47Education’s 2007 report found that the most common reason given by private schools
for not having participants in ESEA equitable services pregrams was a decision not to be
involved in federal programs. U.S. Department of Education, Office of Planning,
Evaluation and Policy Developmeny, Policy and Program Siudies Service, Private School
Participants in Federal Programs Under the No Child Left Behind Act and the Individuals
with Disabilities Education Act (Washington, D.C.: 2007).
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IDEA services, even if otherwisé qualified. Officials from this state toid
us they would like more guidance from Education related to
participation in private school choice programs and IDEA eligibility.
These state officials reported that few district officials understood how
to implement equitable services requirements when students are also
participating in private school choice programs.

« Intwo states we visited, officials said private school choice programs
contributed to confusion about IDEA equitable service requirements
related to disability evaiuations and reevaluations. Officials said there
were significant increases in requests for disability evaluations
because parents wanted to know if their children qualified for private
school choice programs that served children with disabilities or that
provided larger amounts to students with specific types of disabilities.
For example, officials in one state said the private school choice
programs have led to more parental requests for districts to re-
evaluate students to see if they qualify for an autism spectrum
diagnosis, because this diagnosis is associated with a higher private
school choice funding amount than other diagnoses. Officials in two
states also told us districts had questions related to the frequency of
required evaluations and reevaluations under IDEA. Officials in one
state reported they clarified the circumstances under which districts
were required to conduct evaluations and re-evaluations for one
district, but they also said guidance from Education would help clarify
requirements for all districts. Officials said this can also pose
administrative and financial strains for districts because, under [DEA,
districts cannot use equitable services funds to pay for these
evaluations.#®

« Officials in two of the districts we visited said new private schools
opened after private school choice programs were enacted and
created some confusion and increased workloads as the districts
incorporated large numbers of new private schools into their child find
and equitable services plans.*® New private schools may not be
aware of their role and the requirements related to equitable services,

“Bpg previously mentioned, the cost of child find, including individuat evaluations, may not
be considered in determining whether a district has met its obligations related to
proportionate share.

“*Officials reported consulting with between 2 and 112 private schools to provide equitabie
services in school year 2014-15.
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*

according to officials from two of the districts we visited. For example,
officials in one district said a school requested Title I-A equitable
services immediately after opening. The district was unsure how to
proceed in this case because in their state districts use private
schools' enrollment information from the prior year to determine Title
I-A allocations for private school students. Officials from the two
districts also noted that providing equitable services at a larger
number of schools may involve conducting more consultations and
traveling to more locations.

As more students have taken advantage of expanding voucher and
ESA programs, the districts we spoke with said they generally needed
to scale up their equitable services programs, and they reported
facing challenges in doing so. Specifically, officials from two large
districts reported that using more of their federal Title I-A funds for
services in private schools has affected the level and nature of the
services for public school students. For example, officials in one
district also said that because more of its federal Title |-A funds were
used to provide services to increasing numbers of private schools
students, the district was no longer able to pay for additional services
or develop programs for those public school students who were most
academically at risk. In addition, officials from two other districts
described providing services to students in private schools as less
efficient because teachers or tutors spend time traveling from school
to school.

The 2015 reauthorization of the Elementary and Secondary Education Act
of 1965—the Every Student Succeeds Act (ESSA)—modified the Title I-A
equitable services provisions, and in some districts, these changes may
increase the proportion of Title 1-A funding set aside to serve eligible
private school students. Officials from two districts we visited expressed
coneern about the upcoming changes to the Title I-A equitable services
provisions, especially in the context of expanding private school choice -
programs.*°

500ther changes made by ESSA to the Title I-A equitable services requirements inciude,
among other things: (1) states must designate an ombudsman responsible for monitoring
and enforcement; (2) the statutory list of topics to be included in consultations with private
school officials has been expanded; and (3) there are additional reguirements for districts
to docurnent compliance with the consuitation requirements.
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Education is responsible for providing guidance to help states and
districts meet IDEA and Title |-A equitable services requirements.
Education has provided guidance on equitable services generally, but this
guidance has not been specific to equitable services as related to private
school choice programs. For example, Education issued a 2011 Question
and Answer guidance document on IDEA equitable services and a 2006
Title I-A equitable services toolkit. In 2013, Education developed an IDEA
and Title I-A equitable services implementation plan, and officials said
they are working to provide more information to stakeholders as part of
this plan. In addition, according to officials, as of May 2016, Education
was also considering providing guidance related to equitable services
provisions in ESSA, and it has sought input from the public.?' However,
Education has not clarified guidance on equitable services requirements
in the context of private school choice programs, such as explaining that
these programs should not affect students’ eiigibility for equitable
services. Education officials told us that they have not had any recent
inquiries or requests for guidance on these issues, and therefore, the
agency has no current plans to specifically address private school choice
programs in its equitable services guidance. However, in practice, officials
in all of the states we visited (which comprise 50 percent of private school
choice programs and two-thirds of all participating private school choice
students) noted ways that providing equitable services in the context of
private school choice programs was confusing or created concerns,
especially as the numbers of and participation in private school choice
programs increases. Education officials stated that when specific inquiries
have been received on other matters, the agency has responded by
providing information in the form of Q&A or a “dear colleague” letter and
that one of these mechanisms may provide an opportunity to clarify the
relationship between equitable services and private school choice
programs. Federal internal control standards state that agencies should
provide quality information to external stakeholders.® This includes
providing quality information to clarify requirements and responsibilities
and adapt to emerging trends. Providing such guidance would help clarify
how to implement equitable services requirements in the context of
growing private school choice programs.

*"See hitp:/iwww2.ed.govipolicy/elsechiegiessaiindex html.

%25ee GAQ, Standards for Internal Controf in the Federal Government, GAO-14-704G
(Washington, D.GC.: September 2014).
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: In the past decade, the number of students participating in private school

COHCIUSIODS choice programs has increased significantly. As more students participate
in these programs—which often focus on students with disabilities and
those from low-income areas—a greater proportion of districts’ IDEA and
Title I-A funding may be used to provide equitable services. Further, as
more private schools participate in these programs, school districts and
private schools are challenged to work together and navigate a.complex
environment of federal, state, and district requirements related to serving
some of our nation’s most vulnerable children. in addition, recent
legislative changes have led Education to consider revising its guidance
to address potential for confusion about new equitable services
requirements under Title I-A. These circumstances provide an opportunity
for Education to support those states and districts implementing private
school choice programs by clarifying equitable services provisions in the
context of these programs. Absent such guidance, states and districts are
likely to continue to be confused about how to implement equitable
services in the context of these programs and may risk incorrectly or
inefficiently implementing equitable service provisions. Taking steps to
develop quality information to help ensure states and districts are
accurately and appropriately implementing equitable services
requirements for eligible private school students, especially within the
context of private school choice, is a key component of Education’s
commitment to improving educational cutcomes for all students.

; Given the growing number of private school choice programs, we
Reco m_menda_tlon for recommend that the Secretary of Education incorporate information about
Executive Action providing equitable services in the context of private school choice
programs into guidance.

|

We provided a draft of this report to Education for its review and
A gency Comments comment. Education’s written comments are reproduced in appendix IV.
and Qur Evaluation Education also provided technical comments. We incorporated changes

based on their comments into the report, as appropriate.

Education agreed with our recommendation to provide information about
providing equitable services in the context of private school choice
programs. Specifically, Education stated they would consider appropriate
guidance regarding states’ and districts’ responsibilities to ensure that
IDEA’s equitable services provisions are applied to students with
disabilities whose parents enroll them in private schools under choice
programs, and that it would include information about ESEA Title I-A
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equitable services at an upcoming conference of private school
representatives, as well as other future conferences, as appropriate.

In its written comments, Education also suggested that we describe
equitable services as “federally funded” services rather than “federaily
required” services to avoid the misimpression that every eligible student is
required to receive services. We agree with this suggestion and have
changed the report language accordingly. Education also correctly noted
that our report’s discussion of equitable services for students with
disabilities relates to students who are eligible for [DEA services, as
opposed to students identified as having disabilities under Section 504 of
the Rehabilitation Act of 1973 who are not {DEA-eligible. We added
language to the report to clarify this distinction.

As agreed with your offices, unless you publicly announce the contents of _
this report earlier, we plan no further distribution until 30 days from the
report date. At that time, we will send copies to interested congressional
committees and to the Department of Education. In addition, the report

will be available at no charge on the GAO website at http://iwww.gao.gov .

If you or your staff have any questions.about this report, please contact
me at (617) 788-0580 or nowickij@gao.gov. Contact points for our Offices
- of Congressional Relations and Public Affairs may be found on the last
page of this report. GAO staff who made key contributions to this report
are listed in Appendix V.

Jacqueline M. Nowicki, Director
Education, Workforce and Income Security Issues
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Appendix I: Objectives, Scope, and
Methodology

The objectives of this study were to examine: (1) the characteristics of
private school choice programs and the students who participate in them;
(2) the reguirements private school choice programs have for participating
private schools; and (3) how select public school districts work with
private schoals to provide equitable services in the context of private
school choice programs and the extent to which the U.S. Department of
Education (Education) provides related guidance.

We used a variety of methods to examine all three objectives. We
reviewed relevant federal laws and regulations and federal internal
controls standards, including relevant requirements related to federally
funded equitable services. We also conducted web-based surveys of the
20 voucher programs operating in fall 2015 and the five Education
Savings Account (ESA) programs authorized in fall 2015 (see below for
more information about these surveys). In addition, we conducted site
visits to four states that administer a total of 10 private school choice
programs. In each of these states we interviewed officials from state
program administration offices; state offices responsible for implementing
the equitable services requirements of the Individuals with Disabilities
Education Act (IDEA) and Title |, Part A of the Elementary and Secondary
Education Act of 1965 (ESEA); officials from 3 private schools, and
officials in 2 public school districts (see below for more information about
these case study interviews, including our selection criteria). Lastly, we
reviewed documents and conducted interviews with Education officials
and a wide range of stakeholders, including private school choice
researchers, as well as proponents and opponents of school choice. We
provided relevant portions of the draft to state officials in our site visit
states for review and technical comment, and we incorporated their
comments as appropriate.

We conducted this performance audit from June 2015 to Aug ust 2016 in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Surveys of Voucher and We developed and administered one survey for all 20 voucher programs

ESA programs operating in fall 2015 and another survey for ali five ESAs authorized in
fall 2015. The ESA survey included two programs that were operating
during that year and three programs that were authorized but not
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Appendix I: Objectives, Scope, and
Methodology

operating. We achieved a 100-percent response rate for both surveys.
Both the voucher and ESA surveys asked questions about program
operations and requirements; the voucher survey also collected more
detailed information about student and private school characteristics.

The surveys were administered from December 2015 to March 2016
using seff-administered, electronic questionnaires that were posted on the
internet. We sent the survey to the state officials responsible for
administering each voucher or ESA program and requested that this
person consuit with other officials, if needed, to provide an official state
response. We reviewed state responses and followed up with select
states for additional clarification and obtained corrected information, as
appropriate, for our final survey analysis.

The quality of survey data can be affected by nonsampling error.
Nonsampling error includes variations in how respondents interpret
questions, respondents’ willingness to offer accurate responses, and data
collection and processing errors. We included steps in developing the
surveys—and while collecting, editing, and analyzing survey data—to
minimize such nonsampling error. In developing the web-based surveys,
we pretested draft versions of the voucher survey with state officials in
two states and draft versions of the ESA survey with state officials in one
state to check the clarity of the questions and the flow and layout of the
survey. We also obtained comments on both surveys from a school
choice researcher. Based on the pretests, we made revisions to the
surveys, as appropriate. Further, using web-based surveys heiped limit
data coliection errors. By allowing state officials to enter their responses
directly into an electronic instrument, this automatically created a record
for each state official in a data file and efliminated the errors associated
with a manual data entry process. In addition, the program used to
analyze the survey data was independently verified to ensure the
accuracy of this work.

Site Visit Programs

To obtain more detailed information about how voucher and ESA
programs are designed and administered, we visited 10 private school
choice programs in four states from November 2015 through March 2016
and reviewed related documents. This included a non-generalizable
sample of nine voucher programs located in Indiana, Ohio, and Wisconsin

. as well as one ESA program located in Arizona. We selected programs

that collectively served approximately two-thirds of voucher and ESA
students in school year 2014-15 and varied in terms of eligibility criteria
and years in cperation. We also interviewed a non-generalizable sample

Page 41 GAQ-16-712 School Choice
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Methodology

of 12 private schools and eight public school districts across these four
states, which also allowed us to gather information on how private school
choice programs and federally funded equitable services are
implemented. This included three private schools and two public school
districts from each state. We selected private schools that collectively
represented a diversity of characteristics in terms of size, grade level,
religious or secular affiliation, and whether they were specifically
designed to serve students with disabilities. We selected public school
districts that represented a range of enroliment sizes and included those
located in the same place as district-specific voucher programs
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Appendix II: Private Sch

ool Choice

Programs’ Use of Disability Status and
Family Income to Determine Student

Eligibility, as of School Year 2014-15

Table 8: School Voucher Programs’ Use of Disability Status and Family Income to Determine Student Eligibifity, as of School

Year 2014-15

State School Voucher Program Family income Disability Status
DC Opportunity Scholarship Pregram v —
FL McKay Scholarship Program for Students with Disabilities — v
GA Special Needs Scholarship Program — v
IN Choice Scholarship Program® v v
Louisiana Scholarship Program V. —_—
LA School Choice Program for Certain Students with Exceptionalities — v
Dyslexia Therapy Scholarshib Program — v
MS Nate Rogers Schalarship for Students with Disabilities Program — v
Opportunity Scholarship Program v —
NC ' Disabilities Grant Program — v
Autism Scholarship Program — v
Cleveland Scholarship Program v —
Educational Choice (EdChoice) Scholarship Program® - —
Educational Choice (EGChoice} Scholarship Program Expansion® v —
OH Jon Peterson Special Needs Scholarship Program — v
OK Lindsey Nicole Henry Scholarship Program for Children with Disabilities — v
uT Carson Smith Special Needs Scholarship Program — v
Milwaukee Parental Choice Program v —
Racine Parental Choice Program v —
Wi Wisconsin Parental Chaice Program v —
Total number of voucher programs that consider the criterion 9 1
Percentage of total voucher students represented 55.8 % 50.7 %

Legend:

v = Programs that responded in our survey that either: “students must always meet this critericn to be eligisie® or “this eriterion is one of several ways a student may be eligible.”

— = Programs that responded in our survey that "this criterion is never a factor for determining eligibility.”
Source: GAQ analysis of voucher prograrm survey data. | GAC-16-712

°All students in Indiana’s Choice Program must meet income requirements, but after doing so there
are several eligibility categories students may fall into that would qualify them to receive a voucher,
including having a recognized disability {i.e., a student requires special education or related services),

*Ohio considers EdChoice and EdChoice Expansion to be one program. EdChoice is focused on
students in low-performing schools. EdChoice Expansion is focused on low-income students, We are
grams because they have different eligibility criteria and Ohig provided
us with separate survey responses because the data could not be aggregated.

considering them to be two pro
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Appendix II: Private Schoo! Choice Programs’
Use of Disability Status and Family Income to
Determine Student Eligibility, as of School
Year 2014-15

Table 9: Education Savings Account (ESA) Programs’ Use of Disability Status and Famity Income to Determine Student
Eligibllity, as of School Year 201415

State ESA Program Family income Disability status
AZ Empowerment Scholarsiip Account Program — v
FL Gardiner Scholarship Program — v
MS Education Scholarship Account Program — v
, Open to all students who have attended public school

NV Education Savings Accounts Program for at least 100 days®
™ Individualized Education Account Program — v

Total number of ESA programs that consider the criterion: 0 4
Legend.

v = Programs that responded in our survey that either: “students must always meet this criterion to be ellgible” or “this eriterion Is one of soveral ways a student may be efigible.”

Programs that responded in our survey {hat “this criterlon is never a factor for determining eligibllity.”

= Programg in gray rows were not operating during some or all of 2015

Source: GAO analysis of ESA program survey data. | GAC-18-712
*Nevada’s program requirements state that sStudents between the ages of 5 to 18 years old are
sligible to apply for Nevada's ESA as long as they are Nevada residents and have attended a Nevada
public scheol for 100 days immediately prior io applying.”
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Appendix lll; Private Schools Participating in
Voucher Programs

—ISI——

Table 10: Number of Private Schools That Enrofled One or More Voucher Students and Average Number of Voucher Students
per Private School during School Year {5Y) 2014-15, by Voucher Program

. 855 .
£5%6¢ 80
2388w 8Ecw
ST e S83od
GES3S S2535
waoEnd <o b~y
State Program
DC Opportunity Schotarship Program 48 30
FL McKay Scholarship Program for Students with Disabilities 1301 17
GA Special Needs Scholarship Program 220 17
IN Choice Scholarship Pregram 314 93
Louisiana Schefarship Program 131 56
LA Scheol Choice Program for Certain Students with Exceptionalities 20 15
Dyslexia Therapy Scholarship Program 3 39
MS Nate Rogers Scholarship for Students with Disabilities Program 1 <10
Oppartunity Scholarship Pragram 224 <10
NC Disabilittes Grant Program 168 —
Autism Scholarship Program 240 106
Cleveland Schoiarship Pragram 34 588
FEducational Choice (EdChoice) Scholarship Program® 299 185
Educationat Choice (EdChoics) Scholarship Program Expansion 374 27
OH Jon Peterson Special needs Scholarship Program 238 94
OK Lindsey Nicole Henry Scholarship Program for Children with Disabilities 43 —
uT Carson Smith Special Needs Scholarship Program 43 —
Milwaukee Parental Choice Program 112 238
Racine Parental Choice Program 15 118
Wi Wisconsin Parentai Choice Program 31 33

Source: GAQ survay of voucher programs | GAD-16-712

Note: The number of voucher schaols participating per state and the average number of voucher
students per state cannot be determined for states with muitipie programs because schoois may
participate in more than one program,

"Ohio considers EdChoice and EdChoice Expansion to be one program, EdChuoice is focused on
students in fow-perfoerming schools. EdChoice Expanston is focused on low-income students. We are
considering them to be twa programs because they have different eligibility criteria and Ohio provided
us with separate survey responses because the data could not be aggregaied.
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Appendix IV: Comments from the
Department of Education '

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SLEMENTARY AND SECONDARY EQUCATION
Wagnmaron, D.C, 20002

THE ASSISTANT SECRETARY

AG T o

M. Jaoqueling M. Nowicki

Director, Education, Workforce, and Income Security
(1.8, Government Accountability Office

441 G Sireet, NW

Washington, DC 20548

Dear Ms. Nowicki:

Thank you for providing the U.§, Department of Education {Departrnent) with the
opportanity to review and comment on the U.5. Govermnment Accountability Office’s
{GAD's) draft repost entitted, *School Choice: Private School Choice Programs aze
Growing ind Can Complicate Providing Certain Federdly Required Services to Eligible
Students”® (GAO-16-712). This performance audit was undertaken in responseto &
Congressiona! request to study State voucher and education sevings account (E8A)
programs and Federally fimded services for private school students, The review included
multiple methods of collecting information and data, including a document review, a
Teview of 20 voucher programs and five ISA progrems operating in fall 2015, interviews
with Department staff across multiple offices, and interviews with officials in select State
educational agencics (SEAS), local educational agencies (I.EAs), and private schools, This
letter is in response fo the opportunity to review and comment on the draft report. We
appreciate the information in the report, and discuss the recommendation below.

GAQ's recommendation — Given fhe growing mumber of private schoul choics Progroms.
we recommend that the Secretary of Edueation incorporate informuation about providing
equiteble services In the context of private scheol cholee programs into guidance.

As the Department noted in conversations with GAD regarding the eligibility for services
under Title 1, Pact A of the Elementary end Secondary Education Act of 1965 (ESEA) and
Part B of the Individuals with Disabilities Education Act (IDEA), the reason for & student’s
parental placement in a private school does not affect the student®s eligibility for equitable
services under these programs, Whefher a student is enrolied by his or bet parentsin a
private school under a State vouchsr or ESA progzan, or for some other reason, has no
impact on the Federal program tequirements mentioned above, that an LEA provide
equitable services to eligible studenis enrolled by their parenta in private schools. The
Departrent has provided considerable guidance and techiical assistance on the equitable
services provisions under Title I, Part A and IDEA to 8FAs, LEAs, private school
officials, and parents of chifdren with disabilities over the years. However, the recent

www.eilgov
400 MARYLAND AV, SW. WASHINGTON, DC 20202

The Dogariment of Educatinn's mission is 1o promaie siucdent auhlevement rar prepavation for glotel compestiiveress by
fostering educations| exceffenve wid orsaring equal qoeess.
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pussage of the reauthorization of the ESBA, the Every Student Succeeds Act {ESSA}),
includes same changes related o the equitable services reguirements under Title 1, Part A
of the ESEA and other programs,

With respect to the ESSA, we note that over the past seven monihs, the Department has
held two public meetings and over 200 meetings with stakeholders scross fhe country ©
gather input from 21l types of constituencies to help inform our development of regulations
and guidance and ow prioritization of their development and release. We published a
Federat Register notice in December 2615, asking for inpus in general and also asked for
topic areas of the ESSA thet need guidance from the Department ta aid implementation,
The Department also held an annual mesting with private school representatives from
around the country, including from States that have private school voucher or private
schocl choice Taws, just before the ESSA was enacted. The recommendstions we have
received thos far have not foensed on the type of guidance GAQ is recommending. But we
appresiate the input provided in the GAQ draft report, and we will provide guidance on
thiz and related topics at an upcoming conference of private school representatives and
other appropriate fufure conferences. As part of its development of guidance te help in the
implementation of the ESSA, the Department will continue is outreach efforts to
determine the need for further guidance for ESSA.

While the ESSA did not amend the equitable services provisions in IDEA section
S12()(103(A), the Department’s Office of Special Education and Rehabilitative Services
will congider guidance about the respensibilities of SEAs and LEAS to ensure that [DEA’s
equitable services provisions are applied to students with dissbilities enrolled by their
parents in private schools under State voncher and ESA programs.

In addition, we encourage GAO to change the title of its repuri and similar referenoes
throughout (see, e.g.. pp. 3, 3) fiom “Federally required” to “Federally funded.” The
phrasc “Federaily required” impites that under Tille I, Part A and IDEA Pant B, every
eligible student is required fo receive services, which is incorreet, For examgle, while
LEAg are responsible onder both Title I, Part A and IDEA for providing equitable services
to their populations of eligible private school students as a group, they ate not required ta
provide such services to all eligible private school students. The title of the report may
also be misleading as State voucher and ESA programs do not, by themselves, cause
cornipiications in the provision of Federally funded services.

Finally, we nofe that, throughout this report, the discugsion of students with disabilities
participating in private schools through State voucher or ESA programs appears to have
been confined to the IDEA context and students with individualized education programs or
students identiffed as children with disabilities after enroliment in the voucher or ESA
program through IDEA’s child find and evaluation procedures. (Note that under IDEA,
students with diszbiiities enrolled i private schools by their parents under voucher and
ESA programs who hive been designated to receive equitable services have services plams
that describe the spesific special education and related services that the LEA will provide
to the child in light of the services that the LEA makes evailable to parenisily placed
children with dizabilities.) However, additional students are idetified as having

I
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disahilities under Section 304 of the Rehabilitation Act of 1973, but who are not iDEA-
eligibie sindents, and these students are commonly refered to as “504-ouly students.”
There are 50 Section 504 requirernents for LEAs fo provide equitable services to Section
504 stodents in connection with their parents] placement af 4 privete school,

Thank you for considering our comments. We are zlso submitting recommendations for
“tachnical changes™ to the draft report that are enclosed. Should you have sdditional
questions or need additional information, we remnain available to agsist voi, We look
forward to receiving the final report.

Sincerely, f
Q§<L’M £ L
Ann Whalen

Senior Advisor to the Setretary
Delegated the Duiies of Assistant Secretary
for Blementary and Secondary Education

Enoclosure
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IDEA: Equitable Services Set-Aside

What is meant by “Equitable Services Set-Aside”?

Under the Individuals with Disabilities Education Act (IDEA), Local Education Agencies {LEAS) are
tequired to expend a pottion of their IDEA Part B allocations on special education instruction and related
services to students with disabilities (as determined by an LEA TEP team) who are placed in private schools
by their parents. This set-aside requirement is also referred to as IDEA’s “Proportionate Shate.”

The IDEA regulations stipulate the calculation that must be used by LEAs to determine the amount of
IDEA Part B funding that must be expended on spedal education services to parentally placed private school
students with disabilities. Thete are two required set-aside amounts for parentally placed ptivate school
students — one from the LEA’s flow-through aflocation and one from the preschool allocation.

This calculation applies onj to students who are placed in private schools by their parents. This set-aside is
not for students who are placed in private schools by the LEA or other public agencies.
Private School Location and the LEA Responsible

Under 34 CFR § 300.133(b) ard (c), LEAs are responsible for calculating and expending a proportionate
share of their flow-through and preschool allocations on patentally placed private school students who are
eligible for special education services.

The responsibility for implementing the requirements for parentally placed private school students with
disabilities falls upon the LEA whete the student’s private school is located.

EXAMPILE:
Student A resides in the Sparta School Disprict.
Student A attends a ptivate school located in the Tomah School Disttict.

Which district is responsible for this parentally placed privaie school stndent? E
It is. the responsibility of the Tomah School District to count Student A in their
calculation of the amount that must be set-aside and expended on patentally placed

ptivate school students. ‘ J

Equitable Setvices Set-Aside Calculation — Flow-through

Total Number of Students | Students with Disabilities
with Disabilities ages 3 to 21 per Capita Amount

LEA’s
Flow-through Allocation

e
|
el
i
i

"This is the total number of students attending buzh public and private schools located in the '

LEA who were ELIGIBLE for special education (even if they do not receive any setvices) |

in the preceding school year. LEAs should use the October 1 count from the prior year |
{the regulations specify that the count take place between October 1 and December 1.

SPECTAL EDUCATION TEAM AUGUST 2017
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Once the average per siudent capita amount is established, the LEA’s equitable services set-aside for flow-
through can be determined. Below is the second part of the calculation.

O U iy

E Students with Disabslities i # of parentally placed private Flow-through amount to be '
i per Capita Amount x| school students ages 3-21%* — expended for parentally 1}
3 | eligible for special education placed private school students |
i : attending private schools in with disabilides |
Y. |-+ the LRA’s jufisdiction

Equitable Services Set-Aside Calculation — Preschool

The difference between the preschool equitable sexvices set-aside calculation and the one completed for flow-
through is that only eligible children ages 3 through 5 are counted. ‘

Children ages 3 to 5 ate included in both the flow-through calculation and again in the preschool calculation.
This means that parentally placed private school children ages 3 to 5 generate equitable services set-aside
funds from both the flow-through and the preschool grants.

— e e e e ot e i —

H

l LEA’s | Total Number of Children | __ : Children with Disabilities
1 . Preschool Allocation . | ™ i with Disabilities ages 3 to 5 | —) . perCapita Amount - !
I Children with Disabilities 1 # of parentally placed private | i Preschool amount to be ]
' pet Capita Amount i school students ages 3-5% — expended for parentally _
| eligible for special education * placed private school students
| attending private schools in ;- with disabilities
' the LEA purisdiction -+

NOTE: Wisconsin Statutes section 115.01(2) defines the elementary grades to include fout- and five-year-
old kindergarten. Therefore, IDEA requirements for paentally placed private school students with disabilities
apply to students enrolled in 4K or 5K prograrns in private schools. The child's 4K ot 5K program must be
pait of a sequeatial cutriculum that progresses through the grades. The private school instifution must meet
the definition of a ptivate school in Wisconsin Statutes §11 8.165. If a child with a disability ages 3 to > 1s
enrolled by their patents in a private school 4K or SK program, the LEA where the private school is located
is responsible for child find, including evaluation, and equitable participation. Tf the school district determines
the student will receive services, the district must develop a services plan. If the student is not parentally
placed in a 4K or 5K ptivate elementary school program, the child contimues to have an individual
entitlement to free appropriate public education (FAPE) from their school district of residence.

AUGUST 2017
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Lquitable Services Set-Aside Calculation — Flow-throueh and Preschool Examples

$500,000 | 200 . s2500 | < 20 | $50,000
; i — Y i —
LEA’s : All students - PerCapita | Parentally ¢ Required flow-through
Hlow-through | w/ disabilities - Amount | i Placed ] amount reserved for
Allocation | ages3toll | ; ! Private School | private school students
f ) o || Stadents 3-21.

i i -, e
180 e4gible public " 20 ehgible private

. .. school children school children 7

i
- T e

| $45,000 - | 30 = $1,500 X 3 P = $4,500
i LEA’Ss All chj.ldre_n Per Capita | Parentally Required preschool
! PrﬁSChQOI w/ disabilities f Amount P Placed amount reserved for
, Allocation . ages3tob . Pdvate School private school students
oo _ o Smudents 35
. 8150000 | -] 75 — 52,000 x| 0 = $0
: 1 | f
LEA’s I AL 5§tud_e.nlts ' Per Capita ; | Parenrally No flow-through funds
Flow through w/ disabilities : Amount ] Placed ‘ need to be reserved for
Allocation i oages3to2] : i Private School private school students
e : ) ' i Students 3-21 i

Note: The allocation amount does not include catryover from a ptior year. It is the full amount of the LEA’s
entitlernent grant, and does not change even if funds are set-aside for CEIS or Title I Schoolwide activities.

Allowable Equitable Service Expenditures

Expenditures for special education instruction and related services, including transportation to and from
special education services, may be considered when determining whether the LEA has expended the amount
that must be set-aside. Other activities, beyond direct setvices, may also be considered and determined
through consultation with the private schools. ‘These activities inchude:

* Training to private school personnel on special education tefated topics

*  Hstablishing a resource library {managed by the LEA but accessible to the private schools)

The following costs cannot be used when determining whether or not the tequirements of equitable service
set-aside has been met:

¢ Child find activities

¢  Hvaluations

¢  Administrative costs, such as clerical support of special education director salaries

IDEA funds for equitable services may not be paid ditectly to a private school. The LEA must always control
and administer the funds. However, an LEA may use IDEA funds to pay for the services of an employee of a
private school to provide equitable services if the employee performs the services outside of his or her regular
hours of duty and the employee performs the services under public supervision and control. Private school
teachers providing equitable services do not have to meet Wisconsin licensing requirements.
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An LEA may purchase equipment with IDEA funds to be used by a student in a private school — but the
equipment always belongs to the LEA. The LEA must monitor that the equipment placed in a private school
is used only for special education and can be removed from the private school without remodeling the private
school facility. Furthermore, the LEA must temove the equipment from a private school if the equipment is
no longer needed by the student or removal is necessary to avoid unauthorized use of the equipment for
other than special education pugposes,

IDEA funds may never be used for repairs, minor remodeling, or construction of private school facilities.

Equitable Services Fiscal Timeline

If the LEA does not expend the funds set-aside in a fiscal year for equitable services to parentally placed
private school students with disabilitics, the LEA must obligate the remaining funds for equitable services
during a carryover petiod of one additional year. (34 CFR §300.133(2)(3))

If the LEA does not expend the funds set-aside within the two yeat time frame, the LEA is permitted to use
unexpended equitable services set-aside funds on other costs allowed under IDEA. The LEA must document
it met all equitable services requirements (34 CFR §§300.130-300.144). The requirements include
implementing a thotough child find process and obtaining written affirmations signed by representatives of
participating private schools that timely and meaningful consultation occurred. If there are students with
disabilities enrolied in the participating private schools, there must be services plans for students recerving
services and those costs are paid using IDEA funds. (Q and A: Questions and Answers on Serving Children with
Disabifities Placed by Their Parenis at Private Schools, OSEP Guidance, Quertion 11-5)

However, this should be the exception, The intent of IDIA is that LEAs spend the set-aside funds on
providing special education and related services to pareatally placed private school students. If an LEA must
reserve $10,000 in flow-through funds for equitable setvices, there is a responsibility to spend those funds on
direct services to students. As an example, an LEA has four private schools. There are 10 students with
disabilities enrolled in those schools. Of those students, nine students need speech and language services but
one student needs orientation and mobility services. If the LEA would expend all $10,000 on speech and
language, there is no requitement to provide orientation and mobility setvices to the 10® student. If the LEA
only expends $7,000 on speech and language, then there are funds available to provide services to the 10%
student. If the LEA does not expend the set-aside even if thete are unmet needs, then the LEA is in non-
compliance and will forfeit the remaining set-aside funds. )

In the prior example, if all 10 stadents needed speech and language services and the cost of providing those
services ended up being $7,000, then the LEA would carry over the remaining $3,000 and zdd it to the new
equitable services set-aside in the following year. The first $3,000 in expenditures would go against the oldest
money first, spending down the requited set-aside for the previous year (and the LEA remains in compliance),

Parentally Placed Private School Students with Disabilities Attending a Choice
School or a Private School with a Special Education Scholarship

All students with disabilities, placed in private schools by their parents, are included in the equitable services
calculation if they wete attending the private school on October 1 — regardless of any vouchers or
scholarships they may obtain. If thete are 10 students with disabilities enrolled in private schools as of
October 1, but two are attending the schools with special education scholatships, the LEA still uses the count
of 10 to tepresent the number of students with disabilities attending private schools.

As for the provision of special education setvices, the LEA is only bound by the required set-aside amount.
During the discussion between the LEA and private school officials, the LEA addresses how, where, and by
whom special education and related services will be provided as well as how the services will be apportioned
if funds are ingufficient to serve all students.
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Frequently Asked Clarifications

If the October 1 parentally placed private sehoo! envoliment number from lasi year was 0, is onr required sel-aside for 1his year
really 80.00¢

Yes.
What if there are students with disabilities enrolled in private schools this year, but not Jast year?

Because the enrollment count last vear was zero, there would be no set-aside funds for this year, Even though
there 15 no reservation amount, the LEA is still required to consult with private school officials and explain
the child find process and how the set-aside amount is determined. However, because there are no set-aside
funds requited, no services plans need to be developed. The students enrclled in the private school this year
will generate a reservation amount for next year.

What if there were ten private school studeniy last year and none this year? What are we supposed to do with the fandsé

The LEA is required to complete the calculation and reserve the funds. If the funds are not spent duzing

year 1, then they are carried over into year 2 (remember, in year 2 there would be no new reserved amount
because the child count number from the prior year was zero). LEAs should have consulted with the private
schools regarding the child find process and if any students with disabilities are determined ot enrolled dusing
the year, the EEA should meet with the private school officials again to discuss possible services as there are
funds available for equitable services.

WWhat about the private school students who are identified after Octpber 12

An LEA’s set-aside is based on the count that was taken between Octobet 1 and December 1. If a parentally
placed private school student is determined to be a student with a disability after October 1, the LEA would
not adjust their set aside calculaton. However, LEAs should have consulted with the private schools
regarding the child find process and if any students with disabilities are determined or entolled during the
year, the LEA should meet with the private school officials again to discuss possible services if there are
funds available for equitable services that are not earmarked for existing services plans.

Are Residential Care Centers (RCC) considered private schoe/s?

Yes — if they meet the definition of a private school in Wisconsin, they are private schools under the equitable
participation provision of IDEA. However, equitable services are provided to patentally placed private school
students. So although RCCs are private schools, the student has to be placed by a parent to be included in the
calculation.

We bill all of onir Speech and Language therapists to Medicaid, Do we have o wre IDEA funds to provide services fo prevate
sehood stndents? We're providing the services, we just want to wse local funds.

Yes. The equitable services set-aside amount under IDEA must be used. To use local funds insread of IDEA
funds would be considered supplanting.

Y
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Set-Aside Calculation and Budgeting Equitable Services through WISEgrants'

Wisconsin LEAs use WISEgrants to submit IDEA entitlement and discretionary grants. Through the web-
based application process, the LEA submits private school student enrollment numnbers and the software
calculates the cotrect amount the LEA must reserve for equitable services for any given fiscal year. Within the
flow-through and preschool budgets, LEAs can budget specific expenditures earmarked for private school
students.

In addition, LEAs are required to submit to DPI the number of parentally placed private school students
evaluated, the number of parentally placed private school students determined to be smdents with disabilities
under Past B of IDEA, and the number of students who are provided equitable services (34 CFR
§300.132(c)). This data is collected through the equitable services set-aside process within WISEgrants,

WISEgrants ¢

Auﬂmriutiuﬁs o I in!es_s_nﬁe

Within the flow-through ox preschool application menu, LEAs
with private schools will see a menu option of “Private School
SwD Entollment.” If thete is no such menu choice, then DPI
does not have a private school on record within the LEA’s
jurisdiction and the user can continue on to the flow-thtough or
preschool budget.

DPI Gonlects
Selecl Fund Managament Rdministratﬂr
View ! Edt Funding For all other LEAs, the private school enrollment must be entered

(43 22
Prvala Schoots i before the flow-through ot preschool budgets “open” for data
Headquarers Quisida of LEA eme.

é’nvala School Swh - Carryoy , . . . Ca s
Earalmant 1 W In rare situations, there is a private school located within the

EIRRGEY lan Reservations = LEA’s jurisdiction that does not show up on the L.EA’s private
Budgel Y school list because the private school’s “headquarters” are located
Sabmission Fistory in another LEA’s boundaries. In these situations, the LEA would
A select “Private Schools with Headquatters Outside of the LEA”
Ropots . i menu choice and follow the instructions in that section.

2reschont

WISEgrants Application Process — Step 1 — Enter the Enrollment Count Date

enrolfment Count Date ¥

Seleci the date on which the enroliment count was perfonned. Equitable Services Set-Aside amounts are based on a count of
students taken during the prior year. After timely and meaningful consullation with representatives of parentally placed private
school students with disablities, the LEA must detenmine the number of parentally placed private sthool students with
disabilities attending private schools located in the LEA, This count must have been tonducied between Oclober 1 and 3

December 1, 2015. ‘g;

Count Date Performed
- 10/1/2015 8

Save

L

The instructions for this section will always inform the uset which count date and year to use. In this
screenshot, the user is in the 2016-17 fiscal year. The enrollment count must be from between October 1 and
December 1 of 2015, which is the year before. The equitable services set-aside is always based on the prior
year’s October 1 child count and never the cuzrent year.
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WISEgrants Application Process — Step 2 — Eater the Public School Enroliment Numbers

Total Siudent with Disabifiies Enrclled in PURLIC Schootanfonent Diata ¥

AGES 3 to § - Enter the fotal number of children efigible for special education, enrollad In the LEAs pubiic schools, ages 3 (o
& as of Ociober 1, 2015 . )
MNurnoer of Studenis with Disahiliies ages 3 0 5, enrolisd in the public schﬂolsiaﬁ of October 3

AGES G 10 21 - Enter the tolal number of children eligible for special education, enrolied In the LEA'S public schocls, ages &
to 21 as of Oclober 1, 2015

Murnbar of Students with Tisabliiies ages § 1o 24, envolisd it the publis sahﬁma%‘aa of October i

243 T

This is where the public school enroilment numbers, from the prior fiscal yeat’s October 1 child count, age
entered. The numbers are split between 3 to 5 year olds and 6 to 21 year olds.

‘The words “public schools” ate highlighted because more than one LEA has had issues with this section and
entered private school enrollment counts instead — which created 2 very confusing set-aside amount. If, when
the reservations section is seen and the minimum set-aside appears to be the LEA’s entire allocation, double
check that public school numbers and not private school enrollment numbers wete saved in this section.

WISEgrants Application Process — Step 3 — Enter the Private School Enrollment Numbers

Humber of Students Humiber of Students

Priva.. ~ RefEveluzted Apes 3t § - Gerober 1 Count + Apss B 1o 21 - Gorobar 1 Ceunt with Services Plans
Private + Scheol benwesn Jcly 1 and . of Students with Disabilities of Studerts vith Dissbilities betviesn Joly 1 and
School Code Wame Juns 36 Errolted in ths Privats Schoot Enrolled in the frivate Schoal June 30

Irmeculate
14e0 Hroof tlary 2 1 3 3

Gr 5ch

Charis
R Clzezicsl i d 1 i

Acagemy

Thrae

armygels
1720 2

Chriztian ! ¢

Scheal

Total : 4 Total: 2 Totab1 & Tekal: 4

The grid will display the private schools located within the LEA’s jutisdicdon. There are four columns in
which data must be saved. The LEA is allowed to save all zeroes if thete are no students with disabilities
enrolled in the private schools.

Number of Students Re/ Evaluated between July 1 and June 30: Enter all private school student special education
evaluations, both initial and re-evaluations, performed between July 1 and June 30 of the prior year. If the
cutrent fiscal year is 2016-17, the number would reflect evaluations completed between July 1, 2015 and June
30, 2016,

Ages 3 o 5 — October T Count of Students with Disabilities Enrolled in the Private School Enter the number of
students, ages 3 to 5, with disabilities parentally placed into private schools as of October 1 of the prior year.
If the cuxrent fiscal year 1s 2016-17, the number would reflect the October 1, 2015, child couat. 'This mumber
is used to determine the set-aside amount for preschool and flow-through.

v
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Ages 6 to 21 — October 1 Count of Students with Disabilities Enrolled in the Private School Entex the nomber of
students, ages 6 to 21, with disabilities parentally placed into private schools as of October 1 of the ptior year.
If the cutrent fiscal year is 2016-17, the number would reflect the October 1, 201 5, child count. This number
is used to determine the set-aside amount for flow-through.

Nunrber of Students with Services Plan between July 1 and June 30: Bnter the number of students with disabilities,
ages 3 to 21, parentally placed inta private schools who received special education services between July 1 and
June 30 of the ptior year. If the current fiscal year is 2016-17, the number would reflect students with services
plans in place between July 1, 2015 and June 30, 2016. * o
Once the entollment counts are entered and saved, the W I S Eg ra ntS | &
LEA can set-aside the required reservation amounts.
This step is completed through the Plan Reservations

section of the application, which is shown as a menu tHere w | Application ',E Authorizations
choice in the graphic to the right. DP Contacts

Al LEAs can see the Plan Reservations section as this is Select Fund Menagement %d-ministr-a.to
also where CEIS and Title I Schoelwide set-aside funds I , N

View ! Edit Funding
are reserved. o soh .
’ BN Private Schools wilh .
Even if the LEA entered all “zeroes” for private school Headquarters Outside of LEA
enzollment numbers, the equitable services portion of Privale School SwD - Carryor
the Plan Reservations page must be completed. LHAs - Envoliment . . .
who report entollment numbets of zero must provide an  gy-throug Bt G
additional assurance (through the software) that the o t AR
. udge .
enrollment data is accurate. reschool NI
WISEgrants Application Process — Step 4 — Enter the Required Reservations Amount
Eguitable Sarvices

Calculation Minimum Flow-Through Amount Preschoot Amount

§507 502.00 /293 = $2,0%0.56 * § = 51631651 [” 518.516.51

§13,578.00/ 44 = 330859 2= 81718 | SE1T1D ]

The top section of the reservations page is dedicated towatds the Fquitable Sezvices set-aside. The minimum
amount displayed must be entered by the use in the “Flow-Through Amount” and “Preschool Amount”
fields and saved.

The equitable setvices set-aside calculation, as required by IDEA, is displayed for both grants.

R — ; . _ ]
\ $597,592 | - 293 —|  $2,039.56 XE 8 : — $16,631 §
5 TLEA’ j : All students 1 Per Capita E Parentally ‘ Required flow-through
% Flow-through | | w disabilities Amount Placed . amount reserved for |
|  Allocadon . | ages 3ta21 : | Private School ¢ private school students l
| P e D4 Students 3-21 ;

285 dligble public 8 ehgiblprivate
. school children : )
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The minimun equitable services set-aside amount for each grant must be reserved before the flow-through or
preschool budget can be entered.

If the LEA has unspent set-aside from the priot year, it should be included in the reserved amount in this
section (the amounts saved can be greater than the minimum required).

If the LEA entered zeros for entollment of parentally placed private school students for all of its private
schools, the reservation amount generated is $0. To ensure this information is accurate, the LEA must
provide an assurance on the resetvations page, which looks like this:

Equiiabis Services
Caleculation Minimum Flow-Through Amount Preschoal Amount
£306.837.00/ 204 = §1.504.10#0 = s0.00 ¢ so.0c |
59.214.00/24 = £383.52* 0= 000 ?'"'"7“ T TEE& 7

. Zerc enroliment has been entered for all private schools in Barron Area School Disirict. Please veriy that this is correct by selerting the
following eheck box, i this is not corrsst please return to the Private Sechool Swh Enrolinsnt screen to adust the data soe ordingly.

Verified by Katarina House on 8//2018 at 213 PM A sub_mission of zeroes fo.r EI"II’O"IT!&E’!It generates a $G
setaside. LEAs must provide an additional assurance
that thers truly are no students with disabilities enrolled

Save i any of the private schools in the LEA's jurfsdiction,

WISEgrants Application Process — Step 5 — Budget for Required Equitable Services Set-Aside Amount

Once the reservation amounts have been saved, the LEA can enter data into their flow-through and
preschool budgets. The LEA will need to budget for expenditures that will spend down their required set-
aside amount. This is done by choosing “Private School” from the Program Type field on budget item
entries.

Persennel The 'Pragram Type' identifies the cost as ane that i
budgets against ths equltable services reqmrement
Gmmm Tope: Private Schoai JG 7 -
Fashian: E-pe-echr‘Language F‘athnlcgist ] Area: He Descoption Bayong Poeition " [}
Pasition Activity: c‘lah’;al-t-‘ sfaulty o R L +] .
Funstion: 186800 - Speach Lnrgusg& ‘ A - Gbjzor 200 Employee Banefis v
5oV sospar.on BenStS iazeres

Generml Ledger
Acoounts

Fial Mame or

Defailzd Descrplion

Cancel Bave Save and Repeat Combo

Note: A reservation made under preschool can be budgeted and expended out of the flow-through grant to
meet the requirernent. If choosing to do this, the LEA must be certain to budget the minimum required
preschool amount, as determined on the reservations page, in the flow-through budget.
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Funting Detait

Wrnruin Feorrgzen Sy bor Bl

Federal Grants Portal
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1
i
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otal: 5201 475,00

IR MO TN hlow through Aveilable: $0B0.620 02

) “3Title § Schoolwide
JReservetion: T11,747.00 . ]
JCEIS Reservation: 5000

[DEA - Flow-through Budget - All Schools

Personnei |
Budgel Overvies 4 0
JFlowahrough Amount: 528550500 i
Amount Budpeted: 521523200 ;
Amount Remalning: 573 557.00
“Jroat Claimed: $0.00 ;
Total Bnclaimed: 50.00 i

Subpmssior  Personrsl  Pulthuses Sercsr  Gdor.Caprad Dhecls UepRabpin O e Theds  dnirest SEW S DS

Freanned 4 Budgey Status

Current Status: tnlohed
. . ‘JAmendment 2: 2
Flbate Sthaot b L+ Last Submitted: D CRI0ME

- : . ' Lagt Approved ( Returned:
athaisgat moe o A5 11y Dsserlpn Beynt Bragon S12203015

Brograns Typa

s Epe2chilanyys

Pospion Asthity: . e
Shandatd rlelouR b LI+ Hudyet Section Suntmany
Funtlom: ezemn . sy eatilanguogs R B Exgitable Services Summary

S Amount reserved for Equitable
Servicen: 51858500 e
Amount budgeted for private school
-Quervices: 51,030.00

Asnount till required 10 be

) budgeted: $§T.580.00

T oo Empingee Bensfis
S g g - e -

Gereralbedger

Agrount:
Selakst
Dederipthen:

The budget sidebar will track the amounts
budgeted for the Program Type “Private School”

Accounting and Supporting Documentation for Equitable Services Expenditures

Expenditures for equitable setvices are coded to Fund 27 using the appropriate special education function.
The project code will eithet be 341 for flow-through or 347 for preschool.

Staff who provide equitable services are funded by a federal grant and thus appropriate time and effort
records must be kept in accordance with the Uniform Grant Guidance (2 CFR Part 200). The type of time
and effort suppotting documentation kept will depend on the staff person’s normal cost objective.

If the individual, outside of providing the equitable services to parentally placed private school students, is
considered to have a single cost objective — such as a speech and language therapist — then this person’s job
desctiption would most likely suffice as adequate time and effort documentation.

Howevet, please take note that during monitoring of this requirement, the TEA will be required to provide
supporting documentation of expenditures, so there is still a need to document the staff time spent providing
equitable services in relation to non-equitable services wotk with students enrolled in public school. .

End of Year Required Reporting through WISEgrants

If there s an equitable setvices reservaton amount for flow-through and no funds budgeted for private
school services by June 1 at the end of the fiscal year, the LEA will be required to provide information on the
circumstances that led to no funds being budgeted.

This will be completed through WISEgrants, LEAs wilt not be able to submit budget amendiments or claims
until either the questions have been answered and reviewed or items have been budgeted for private school
sexrvices.
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This requirement only applies to LEAs that had a proportionate shate reserved on the Plan Reservations page
of the application but as of June 1 at the end of the fiscal year had not yet budgeted any dollars for private
school services. The flow-through budget software tracks the expenditutes dedicated for equitable services
when the user chooses “Private Schools” from the program type in each budget entry.

Submission

View AL Zestome

Submissicr  Ferzonnel  Purchased Se-vines  Mon-Capdal Objects Cenia! Objemis  pzarence Ciner Ghjedts  indissc:  IDEA Eguitable Services Mendslory Reparting

In order to submit the IDEA - Flow-through {(Flow-through) budget, complete the tasks identifted here:

A required amount of $12,590.31 was reserved from flow-throngh to expend on Equitable Sexvices for
Parentally Placed Private School Students with Disabilities. As of june 1, 2017, an amount of 30 has been
budgeted i the flow-through application for private school expenditures for the 2016-2017 fiscal year.
Unless items are budgeted for parentally placed private school students with disabilities in the current budget
and approved, the questions in the budget section “IDEA Equitable Setvices Mandatory Reporting” must be
answered and submitted before any further claims can be submitted.

This is the budget validation that will appeat on the flow-through budget submission page. There are two
ways to remove the validation — the LEA can add private school expenditures that were left off of the budget
and have the budget amendment approved; or answet the “TDEA Equitable Services Mandatory Reporting”
questions. The new reporting section hyperlink has been highlighted in the graphic above.

If the LEA does not have any items to budget for pﬁvate school expenditures, the required questions must be
completed. Clicking on the hyperlink menu item, the user is taken to the required reporting page.

Question 1

The equitable services reservation amount is based upon the number of students with disabilities parentally
placed in the private schools as of October 1, 2015. Dusing 2016-2017, were there any parentally placed
private school students with disabilities attending any of the LEA’s private schools?

s No, rhere were o parentally placed private schood students with disabilities attending any of vur private schoods during
the 2016-2017 school year, thus there were no students in which lo provide services.

S Yo, there were parentally piaed privaie school students with disabilities attending privaie schools during the 2076-
2017 school year.

Analysis: The set-aside for the current year was generated from the student count in the prior year. If two
students were entolled in the private school last year, but none this year, a2 proportionate share was still
required in the current year. If this was the case, the user would answer that “No, there were no parentally
placed private school students with disabilities.” Upon saving the answer, the user will be reminded that the
reserved funds must be carried over into the next fiscal year and spent on any parentally placed private school
students during the new year. This amount should be added to the “Plan Reservations” in the next fiscal year.

However, if the answet was “Yes, there wete parentally placed ptivate school studeats” then the LA must
answer additional questions regarding why if there were students, no funds were budgeted for private school
services.
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Question 2

Regardless of private school participation, LEAs ate trequired to set-aside 2 proportionate share of their
IDEA Part B funds for parentally placed private school students based upon the number of parentally placed
ptivate school students in which an TEP team has determined a disability. Is the reason no required funds
wete budgeted during the 2016-2017 school year because all parentally placed private school students within
the LEA’s jutisdiction refused services?

& Na, there were parentaly placed private school students with disabilities attending onr private schools during the 2076-
2017 school year who had services plans or could have had services plans.

Yo, all private school representatives and families declined to partizipate in the consultation process.

Analysis: If there were students who had services plans or could have had setvices plans, the LEA must
provide the reason why equitable services funds were reserved but no funds budgeted for private school
services. In general, there is no “right” answer to this question, but, it will help DPI provide technical
assistance to the LEA for future compliance. For instance, it could be that equitable services were provided,
but the LEA wsed local funds instead of IDEA funds, Or, the LEA had a practice of only providing speech
and language services and the current parentally placed private school students required other special
education services — which were subsequently then not provided. These are both items that would need to be
cotrected,

However, there are cases where the private school representatives and families do not wish to participate in
equitable setvices. This is only applicable if all of the private schools within the LEA’s jurisdiction refuse to
participate. As an example, an LEA only has one private school and that private school declined to participate
in the consultation process. The LEA is to-document the efforts to engage in consultation, including the
dates of attempts, the nature of the attempts and the results of each attempt.

Once the questions have been saved and the budget amendment submitted, DPI will retiew and either
approve the budget amendment or retum it for additional information.
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